This opinion will be unpublished and
may not be cited except as provided by
Minn. Stat. § 480A4.08, subd. 3 (2006).

STATE OF MINNESOTA
IN COURT OF APPEALS
A07-1318

In the Matter of the Application of Minnesota Pipe Line Company for a
Certificate of Need for a Crude Oil Pipeline
and
In the Matter of the Application to the Minnesota Public Utilities Commission for a
Pipeline Routing Permit for a Crude Oil Pipeline and Associated Aboveground Facilities.

Filed June 10, 2008
Affirmed
Collins, Judge”

Minnesota Public Utilities Commission
File Nos. PL-5/CN-06-2;PL-5/PPL-05-2003

Lori Swanson, Attorney General, Kari Valley Zipko, Assistant Attorney General, 1100
Bremer Tower, 445 Minnesota Street, St. Paul, MN 55101-2134 (for respondent
Minnesota Public Utilities Commission)

Eric F. Swanson, David M. Aafedt, Karl E. Robinson, Winthrop & Weinstine, P.A., Suite
3500, 225 South Sixth Street, Minneapolis, MN 55402 (for respondent Minnesota Pipe
Line Company)

Phillip R. Krass, C. John Jossart, Krass Monroe, P.A., Suite 1000, 8000 Norman Center
Drive, Minneapolis, MN 55437 (for relators)
Considered and decided by Peterson, Presiding Judge; Connolly, Judge; and

Collins, Judge.

" Retired judge of the district court, serving as judge of the Minnesota Court of Appeals
by appointment pursuant to Minn. Const. art. VI, § 10.




UNPUBLISHED OPINION

COLLINS, Judge

In this certiorari appeal, relators, landowners along a proposed crude-oil pipeline
route, argue that (1) they did not receive adequate notice of the certificate-of-need or
routing-permit proceedings, which deprived them of due process of law; (2) notice
requirements in certificate-of-need proceedings violated their right to equal protection;
and (3) respondent Minnesota Public Utilities Commission’s decision to grant respondent
Minnesota Pipeline Company LLC’s applications for a certificate of need and a routing
permit was arbitrary and capricious, unsupported by substantial evidence, and contained
errors of law. Because the Minnesota Public Utilities Commission’s decision-making
process did not violate relators’ due-process or equal- protection rights, and the decision
to grant the certificate of need and routing permit was neither arbitrary and capricious nor
unsupported by substantial evidence and did not contain errors of law, we affirm.

FACTS

In early January 2006, Minnesota Pipe Line Company, LLC (MPL) filed
applications with the Minnesota Public Utilities Commission (the PUC) for a Certificate
of Need (CON) and a Pipeline Routing Permit (routing permit) for its proposed crude-oil
pipeline, which it calls the MinnCan project. The MinnCan project consists of
approximately 300 miles of 24-inch diameter pipe that will transport crude oil from
Clearbrook, Minnesota, to Rosemount, Minnesota. The PUC accepted the CON and
routing-permit applications as substantially complete and referred the matter to the Office

of Administrative Hearings for contested-case proceedings before an administrative-law



judge (ALJ). In its orders, the PUC also allowed an additional 30 days beyond the time
frame provided by the administrative rules, for a total of 100 days, for submission of
alternative pipeline-route proposals.

In response to public comments requesting individual notice to landowners, the
PUC directed MPL to work with the Minnesota Department of Commerce (the
Department) and the PUC staff to develop a landowner-notification letter. The
landowner-notification letter was to include the date, time, and place of the prehearing
conference (if known at the time the letter was sent). The PUC also required MPL to
publish notice of public and evidentiary hearings in general-circulation newspapers at
least ten days prior to the start of the hearings, and the PUC requested that the ALJ
schedule public hearings in such a way that members of the public could address both the
CON and routing issues.

Landowner-notification letters were sent to landowners on the proposed pipeline
route. The notification letters were sent to both “centerline” landowners (those whose
land was crossed by the proposed pipeline) and “adjacent” landowners (those whose land
was not crossed by the proposed pipeline but still fell within the proposed pipeline
corridor.) The Department held 13 public-information meetings in March 2006, one in
‘each county crossed by the MinnCan project. At these meetings, MPL, the Department,
and the PUC discussed the process for proposing an alternative route and the May 30,
2006 deadline for such proposals.

The PUC met on June 29, 2006, to consider several alternative route proposals.

Three new alternative routes were proposed in the Staples area, MPL proposed an



alternative in the Belle Plaine area, and one proposal included use of MPL’s existing
right of way for the entirety of the pipeline route. The PUC accepted consideration of the
Staples alternatives and the Belle Plaine alternative, but declined to accept the proposal
for use of the existing right of way. The PUC found that extensive evidence in the record
demonstrated that the existing right of way would significantly disrupt densely-settled
areas in the affected counties and would have greater adverse impacts on human
settlement, the natural environment, and the economy than would proceeding with the
proposed route. Although the PUC did not endorse consideration of the existing right of
way as an alternative, it found that matters relating to the existing right of way would be
addressed in the contested-case proceedings even if the route was not proposed as a
formal alternative.

Between August 24 and September 14, 2006, the ALJ held 16 public hearings as
part of the contested-case proceedings in the counties impacted by the MinnCan project.
The hearings were conducted in a manner that permitted the public to address both
certificate-of-need and routing issues. Members of the public could speak at these
meetings and question the parties. A full-page notice of the public hearings and maps of
the proposed alternatives appeared in local newspapers prior to the hearings.

On September 15, 2006, the ALJ held a contested-case hearing. Thereafter, the
ALJ issued findings of fact, conclusions, and recommendations to the effect that MPL’s
applications for a CON and a routing permit should both be granted. The ALJ concluded
that MPL had satisfied the criteria for obtaining a CON set forth in Minn. Stat.

§ 216B.243 (2006) and Minn. R. 7853.0130 (2005), finding that MPL. demonstrated the



need for the project and no other party or person demonstrated a more reasonable and
prudent alternative by a preponderance of the evidence. The ALJ also concluded that
MPL had conducted an appropriate environmental assessment, met the requirements for
alternative environmental review in Minn. R. 4415.0145 (2005), and had considered the
criteria established in Minn. R. 4415.0100 (2005).!

The PUC adopted the ALY’s findings, conclusions and recommendations with
some alterations and additions. The PUC issued an order granting MPL the certificate of
need and granting MPL’s application for a routing permit. The PUC denied relators’
request for reconsideration, and this appeal followed.

DECISION

On certiorari review of an agency decision we must “adhere to the fundamental
concept that decisions of administrative agencies enjoy a presumption of correctness, and
deference should be shown by courts to the agencies’ expertise and their special
knowledge in the field of their technical training, education, and experience.” In re
Excess Surplus Status of Blue Cross & Blue Shield of Minn., 624 N.W.2d 264, 278
(Minn. 2001) (quotation omitted). But we review errors of law de novo and need not
defer to the agency’s expertise. In re Denial of Eller Media Co.’s Applications for
QOutdoor Adver. Permits, 664 N.W.2d 1, 7 (Minn. 2003); No Power Line, Inc. v. Minn.

Envtl. Quality Council, 262 N.W.2d 312, 320 (Minn. 1977).

! Chapter 4415 of the Minnesota Rules was renumbered in chapter 7852 in 2007. Minn.
R. 4415.0145 is now numbered 7852.2700, Minn. R 4415.0100 is now numbered
7852.1900, and Minn. R. 4415.0050 is now numbered 7852.0900. For consistency with
the PUC proceedings, we will refer to the 2005 rules.



This court’s review of the PUC’s decision in a contested-case hearing is governed
by Minn. Stat. § 14.69 (2006). See In re Petition of N. States Power Co., 676 N.W.2d
326, 331 (Minn. App. 2004). Upon review of an agency decision, this court may

affirm the decision of the agency or remand the case for
further proceedings; or it may reverse or modify the decision
if the substantial rights of the petitioners may have been
prejudiced because the administrative finding, inferences,
conclusion, or decisions are:
(a) in violation of constitutional provisions; or
(b) in excess of the statutory authority or jurisdiction
of the agency; or
(c) made upon unlawful procedure; or
(d) affected by other error of law; or
(e) unsupported by substantial evidence in view of the
entire record as submitted; or
(f) arbitrary or capricious.
Minn. Stat. § 14.69. The party seeking review bears the burden of proving that the
agency’s conclusions violate one or more provisions of section 14.69. See Markwardt v.
State Water Res. Bd., 254 N.W.2d 371, 374 (Minn. 1977).

Substantial evidence consists of: ““1) such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion; 2) more than a scintilla of evidence;
3) more than ‘some evidence’; 4) more than ‘any evidence’; and 5) evidence considered
in its entirety.” Reserve Mining Co. v. Herbst, 256 N.W.2d 808, 825 (Minn. 1977). An
arbitrary and capricious agency ruling is evidenced by (1) reliance on factors not intended
for consideration; (2) a complete failure “to consider an important aspect of the

problem”; (3) “an explanation that runs counter to the evidence”; or (4) a decision that is

so implausible it cannot be explained by the agency’s expertise or differing views.



Citizens Advocating Responsible Dev. v. Kandiyohi County Bd. of Comm’rs, 713 N.W.2d
817 (Minn. 2006) (“CARD”).

Relators contend that, because the PUC was not granted regulatory authority over
pipeline routing until 2005, and the MinnCan project was its first exercise of that
authority, the PUC lacks the “expertise” in pipeline-routing matters that justifies a
deferential standard of review. But the record indicates that although the PUC gained
sole regulatory authority as recently as 2005, the PUC has worked closely with the
Environmental Quality Board (EQB) in the past on regulatory matters. Furthermore, the
PUC designated Larry Hartman, a former EQB staff member, as project manager of the
proceedings in this case. Therefore, the PUC’s expertise does justify the deferential
standard; a heightened standard of review is not called for.

A. Due process

Relators argue that they received inadequate notice of the PUC’s proceedings in
this case, resulting in a denial of their procedural-due-process rights. “This court reviews
de novo the procedural due process afforded a party.” Zellman ex rel. M.Z. v. Ind. Sch.
Dist. No. 2758, 594 N.W.2d 216, 220 (Minn. App. 1999), review denied (Minn. July 28,
1999). “Due process requires that deprivation of property be preceded by notice and an
opportunity to be heard” Comm’r of Natural Res. v. Nicollet County Pub.
Water/Wetlands Hearings Unit, 633 N.W.2d 25, 29 (Minn. App. 2001) (citation omitted),
review denied (Minn. Nov. 13, 2001).

The required type of notice does not follow one specific, technical definition but

rather varies “with the circumstances and conditions of each case.” In re Christenson,



417 N.W.2d 607, 611 (Minn. 1987). Unless the interested party may otherwise lose a
protected property right, personal notice is not required. Id at 612. And personal notice
is not required if the giving of such notice is not reasonably possible. Walker v. City of
Hutchinson, 352 U.S. 112, 115-16, 77 S. Ct. 200, 202 (1956).

Minnesota law requires that the PUC’s pipeline-routing rules must “provide for
notice of proposed pipeline routes to local units of government and to owners and lessees
of property along the routes being considered.” Minn. Stat. § 216G.02, subd. 3(b)(2)
(2006). Accordingly, Minn. R. 4415.0050 (2005) states that within 20 days of the PUC’s
acceptance of a pipeline-routing-permit application, “the [PUC] shall provide published
notice of acceptance of the application in a newspaper in each county in which [the
pipeline is proposed].” The rule further specifies the content required in the notice,
including the identification if the applicant, procedures for proposing alternate routes, and
notice of public-information meetings. Id.

Relators argue that the notice provided in this case was insufficient. But due
process requires notice and an opportunity to be heard, and the record shows that relators
had both. In addition to following the notice requirements specified in the rules, the PUC
also required MPL to provide personal notice to affected landowners. MPL submitted a
list of approximately 1,200 landowners, local officials, and other interested persons that it
served with personal notice of the public hearings. The record also indicates that MPL
sent multiple mailings to affected landowners informing them of the status of the
pipeline-approval proceedings and MPL agents personally visited landowners to discuss

the MinnCan project.



Moreover, most of the relators attended or participated in the public hearings.
Nearly all participated in some manner, either through appearances at public hearings or
by submitting written comments to the ALJ. Relators contend that due process was not
satisfied because some relators initially did not act because, although their land fell
within the pipeline corridor but was not initially crossed by the pipeline, subsequent
adjustments resulted in the pipeline crossing their property after the time to intervene as a
party had passed. However, due-process requirements do not assure an opportunity to
intervene as a party, only the opportunity to be heard.

Relators also contend that MPL’s personal notice was somehow deficient. But the
PUC accepted MPL’s testimony regarding its personal notice to landowners.
Furthermore, a number of landowners, including several of the relators, testified that they
had received notice of the pipeline at the beginning of 2006, which supports the PUC’s
determination that notice was adequate.

Relators further argue that they were denied due process because they were not
permitted to participate in the CON contested-case hearing. Anyone may attend a
contested-case hearing, but only the parties may present evidence and argument and
cross-examine witnesses. Minn. R. 1400.7800 (B)(1) (2005). Here, relators were
‘allowed ample opportunity to be heard. They were welcome to appear and present
testimony at the public hearings, question the Department or MPL witnesses, and submit
written comments. The transcripts of the public hearings demonstrate extensive public
participation. Relators’ argument that they were denied procedural due process is

therefore without merit.



Additionally, relators’ reliance on Juster Bros. Inc. v. Christgau, 214 Minn. 108,
120, 7 N.W.2d 501, 508 (1943), is misplaced. Unlike Juster, where an employer was not
provided with any notice or hearing prior to an agency decision, relators here had
numerous opportunities to present testimony and question witnesses. Similarly, In re
Wilmarth Line of the CU Project, 299 N.W.2d 731 (Minn. 1980), does not support
relators’ argument that they were entitled to the opportunity to participate in the
contested-case hearing without intervening as a party. In Wilmarth, the supreme court
concluded that landowners were entitled to notice of a contested-case hearing because
they needed to be given an opportunity to present their evidence. 299 N.W.2d at 736.
But the supreme court also noted that in a contested case parties shall be afforded an
opportunity for hearing after reasonable notice, and the landowners could intervene as
parties because they were materially affected by the outcome of the proceedings. Id. at
734-35. Relators, as interested landowners, could have intervened, become parties to the
proceeding, and participated in the contested-case hearing, but did not do so.2 Therefore,
their argument must be dismissed as without merit.
B. Equal protection

Relators contend that the PUC has denied their right to equal protection because of

‘the differing rules addressing notice for potential landowners in pipeline routing and

? At oral argument, counsel for relators asserted that a few relators are owners of land that
is crossed by the Belle Plaine and the Staples alternative routes, and those relators
received notice of the placement of the pipeline on their property after the time to
intervene had passed. Relators’ attorney provided no evidence of which relators, if any,
are landowners along these routes. Therefore we are unable to conclude that any relator
was denied the opportunity to intervene as a party following the alteration of the route.
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