July 15, 2010 – PUC continuation of argument and deliberation

Wergin – Q about Wambeke – where will they put it

Lescher – makes more sense to be on the west side

Wergin – Milo Christensen – ditch through property, Schroeders were also a part of that, placing powerline beyond trees shouldn’t be a problem

Lescher – route you described, following roads, part of preferred route, modified based on residential impacts, there’s a home that’s about 20 feet from the public RoW, close to RoW no matter what side line would be close to the home.  That landowner and others put forward alternatives that would follow property lines and existing natural divisions, we looked at impacts, purely residential impacts, modification that seemed reasonable, it’s about a half mile of private ditch, would have to work with landowner, not knowing soil conditions, have flexibility with foundations in poor soil conditions, flexibility how close we can get to that ditch, can get some rows between ditch and pole locations, we do understand that ditches are not the easiest things…

Wergin – couldn’t tell how close the house was, impacts to human residences are by far the most important thing to me, I’m not telling you where to put the line

Boyd – with a project of this scale, it wouldn’t surprise me if the applicants have to come back to us for some modifications.  They’re not even sure what they’re getting into… I’m not suggesting changes, I expect changes will come up, Commission has obligation to consider those.

Wergin – the 5 of us have different backgrounds, different perspectives

Reha – along those lines, I’m more of a process person, I recall the discussion Tuesday, how you interact with the landowners, try to work together with them to the extent feasible, accommodate their concres.  Reading the language of the permit, says that “permitees will consider input relating to visual impacts” and I think that because the permit document is what the landowners look to to make sure that all conditions are met, I’m wondering if it would be appropriate, languaget change to replace that “considered input” to “permittees will consult with landowners” it may shift it, that you must consult with, that absolutely requires that conversation with the landowner, assures that affected landowners will have a say in placement

Lisa – that’s consistent with the utilities’ practice, no objections to that

Wergin – There’s a considerable section where MinnCan, why don’t you follow the MinnCan RoW rather than new RoW

Lescher – did look at MinnCan as route to follow, it doesn’t always follow existing RoW, and can be place in the backyards of properties, not always follow a straight line, next to RoW, certainly it is an existing RoW that could be followed, but we found there were more advantageous options, there were less impacts to following those types of utilities and RoW than following the buried pipeline.

Reha – another Q – for applicants and OES – looking at errata sheet submitted by OES at last hearing.  Change to FoF 83, Project start date would be 2011, am I correct, and inservice date.
Inservice date 2nd Q 2015, land acquisition 2011.  Provision construction start was to start 4 years after permit.

Boyd – another errata sheet related to that change – I want to get some clarification on that, they’re not the same.  There are pieces that are missing.

Paula – question – about why this is there, I’m concerned

Reha – I don’t think we’ve decided the issue, there was an error from what they said at the last hearing, that their start date was 2011

Ek – I don’t have a comment, finding 83 would have to be rewritten

Boyd – Worried that means it would be decide

Paula – At the time of the hearing, it was stated that… then it would look like it wasn’t decided.

Pugh – difficulty is that the way that we’d be acting on this, options include whether or not to adopt FoF, haven’t acknowledged the FoF, I don’t know that that’s correct, have to amend?

Boyd – helpful to get input from parties

Lisa – either alterhative is accurate, reflect in findings, indicating when the start date was at the time of the hearing, accurate that applicants have filed letter of intent, etiher would reflect the current status.  While there would be RoW in 2011, actual construction start wouldn’t be 2012.

O’Brien – wants to address river crossing matter, I’ll invite parties to comment.  Seems to me that the USFWS did not want an aerial crossing at either Belle Plaine or LeSueur, stated studied non-aerial crossing, had concerns about aerial crossing. Started being opposed to both because it would impact eagles

Lisa – step back one more step, there was some consensus that overhead at LeSueur was most appropriate, then that changtes, DNR did not weigh in on that one way or the other?  State has remained pristine on this issue.  
O’Brien – Finding 119, last sentence

Missed some

Opposing any aerial crossing, have additional information from LeSueur

Were these subject to cross examination, I believe the new information that came in after the ALJ report, LeSueur – I do not believe there was a party advocating LeSueur, quite a bit of information about both, USFWS was that undergrounding wasn’t feasible.

Wergin – to follow, findings 350, that Belle Plaine was

Lisa – ALJ determined that both were feasible

O’Brien – what are facts that make one different from the other

Lescher – ast Belle Plaine already have

Pugh – information that is basically unknown to the parties, I think to struggle can this commission make a decision absent USFWS with respect to eagles, I’m not stepping forward, O’Brien has raised a troublesome issue.  What lead the USFWS to say we don’t think we can permit this, it’s all outside the record. At the time they closed that record, they hadn’t made that determination.

Reha – this is very problematic, spent a lot of time struggling with this issue.  We the C?ommission might have two different options, not consider the letter, because it came in after the record cloase  Another, send back on limited issue of the letter, ask ALJ to consider whether this letter has any impacts, if this finding is appropriate, whether this letter would change any of his findings or conclusions or whteher he feels that additional opportunity to test that letter.  Then if additional testimony or evidence then have a limited proceeding.  That would put a delay in the approval of the entire line, that would be the cleanest and that would be in the record.  So to me, those are our two options.  Otherwise, if we were to allow it in without that, I think there are some legitimate objections that could be raised.
O’Brien – 

Paula – one issue that I would raise, after the hearing record closed, in addition to USFWS, we also got a much more detailed study and they were in an entire order of magnitude  rather than $400 milllion, not in the record, and no opportunity to cross examine, no opportunity to cross examine that none of us has access too.  If there is a though of reopening record of narrow issue of river crossing, new evidence pertaining to costs of undergrounding.  There was no opportunity to 

Moi – 

May 13, 2010 – two of the parties have challenged the introduction of undergrounding.  Nothing changed about the estimate.  ALJ in his conclusions stated that both crossings met the routing criteria.  Two viable options if the Commission chooses, have federal agency, didn’t provide it in as timely as all parties would have hoped.

O’Brien, also not subject to cross examination.  Another subject, the Buddhist temple, 115kV, was bought and bui8lt near that line.

Lisa – Yes.

O’Brien – did they participate in the hearing?  
Lisa – yes.

O’Brien – Were they asked why they built by a transmission line?

Lisa – no.

Paula – This temple is one of 2 or 3 most prominent, important not to have it in the front yard.  Also very close to where monks and staff and children go to school there is also located.  

EK – DNR comments were included in FEIS (RELEASED 1/26/10)

Boyd – move to permit condition request.

Lisa – co-location with 115kV and 345kV is not done, because that doesn’t appear to be an option, leave it out as one thing that would be considered.  

Boyd - On its face violates sound engineering principles?

Lisa – yes

Ek – we included that permit conditions in ALJ finding 293 specifically states, will work with local utilities on co-locating alternatives.

Boyd – look at sentence before that, cannot be on same pole

Ek – we referred to second one.

Boyd – would they be really high up in the air?  

Lisa – don’t know the specific locations, poles would need to be taller, and a number of poles would need to be placed in between, the picket fence effect.

Ek – we’re putting that in there as a gesture that applicant make an effort to coordinate, I believe those areas are limited, don’t believe that’s unreasonable to ask them to address, to try to coordinate, doesn’t violate principles and criteria.

Reha – clause “such as” that means there’s other things, pointing out one example, I don’t think it’s necessary to require permittees to require, take out the “such as” doesn’t really change permit provision, why point out one without enumerating others, there are lots of possibilities.  I don’t think it’s necessary.  I’m getting into deliberation.

Ek – I agree that would be acceptable, I would suggest leaving in “or undergrounding distribution lins.”

Boyd – 4J4 – 17 – section 4, part J4 of permit, p. 17

Ek – yes, in addition.

Boyd – permit language about informing landowners about rights and opportunities.  Had brief conversation about this yesterday.  Comments?

Lisa – suggestion by Ms. Maccabee, applicants are concerned whether it’s permit information.  Concerns that it requires the applicants to interpret the law.  We could handle it in a couple of ways, we could provide substitute language.  Handouts that go with that proposed language, provided to landowners within the acquisition phase.

Boyd – another option.  WI state generated document that includes the information that you’re looking for.  Don’t disagree with your thought about providing information.

Paula – I think that’s preferable, that at their first contact, give this information sheet.  Comes from the government, in permit just say permittees have to give it to landowners.  Then they can call a lawyer if they want to, call staff, ask for a real simple statement.

Reha – intent on this document – this is not a document generated for this docket, a generic document to all potential permittees, in future transmission cases,

Boyd – that’s exactly right.

Reha – another suggestion, rather than the language that is prescriptinve that was submitted, could be an acknowledgement stating that there is a Minnesota law on eminent domain, citing statute number and referring people to website, putting landowners on notice through the permit, that this law is available to them fully.  Wouldn’t be in the business of providing legal advice or putting more conditions..

Boyd – I thought of that as well, the comment that this be in plainer language than the stattues, and citing statutes, not knowing whether people have internet connection.

Paula – we did look at material provided by utilitites, some of it is not up to date.  We had complaints that even though the text was accurate, they tend to look like promotional documents.  If it comes from the state, they may pay more attention to it, might have a more positive impact.

Lisa – discussion of who should be the author of the document, provided by the state.  What kind of process would that be?  Ms. Maccabee wanted an option to review it.  Reasonable process.

Boyd – what I had envisioned ruining Mr. Cupits weekend, to the extent that you all want to make comments, I think we can turn this around in a sufficient time to include it in this matter.  I don’t enision this as a docketed item, 

Lisa – that sounds good.

Cupit – this is the first I’ve heard that we actually get weekends off.  Pile they have been working with just such a document, staff and OES are willing to circulate that to those who may have comments, go through a cycle of getting comments, it’s well underway, anticipated, and I believe the service that has been discussed on a statewide basis and applying to all projects, standard language for all permits.

Boyd – magic words, clearly be disclaimers, it isn’t a how to do it on your own, our counsel will be fairly careful about that.  I can’t commit Ms. Pile, but I can commit state staff.

Pile – very happy to share this.

Motion – 

Moi –

Lisa – Motion also in docket 1445, appropriate, new timing is appropriate is in that

Where the facilities are built is not dependent on when

EIS – starting what the ALJ would be doing with the EIS, that it met the requirement of the rule, not within the ALJs prevue whether comments were raised and addressed

With respect to other agencies, MN DOT and DNR did participate, have heard concerns about river crossings, and certainly if there was a desire to obtain more information, limited to river crossings, contained between Cedar Mountain and Helena and permit granted for other sections.

Questions – 

O’Brien – process question – we’re reading in a quaisi-legislative and quasi-judicial capacity, and our quasi judicial capacity, I supposed parties can make motions and in legislative motions are interesting but don’t require any action.  What is the status, are we judicial, legislative, what are we supposed to do>?


Boyd – Reha?

Reha – I defer to counsel

Jenks – “Asing whether this is a quasi judicial or quasi legislative motion.  What are our options with respect to whatever option Ms. Overland has Recommended.  She called it a Motion, she can’t make Motions.

Wergin – insert – perhaps Ms. Jenks needs time

O’Brien – the question is simple – what are our options?

Jenks – motion submitted and motion just brought now?

O’Brien – either

‘

Jenks – I’d have to look into it a little more

Boyd – we can act

O’Brien – if we give it status that it might otherwise have and act on it, or ignore it.

Boyd – why don’t we move into deliberations

O’Brien – might be better to deny motion, assume that she’s asking us to ask in uasi-judicial, and then we can take up our own motions.

Pugh – that’s fine.  I didn’t have a particular answer on the process problem  More practical solution, I suspect this idea will come up anyway.  

O’Brien – that’s correct, when we were doing legislative work, a person made a Motion, and he thankd the person for her motion and then he ordered it.  I think we should probably deny it.  We’re going to get at it anyway, 

O’Brien – taking Commissioner Pugh’s point, party makes a Motion, we’re choosing a variety of options, we’re acting in both QJ & QL,  she has that status as party in QJ.

Boyd – denied 5-0

Moved to deliberation

O’Brien – USFWS making an aesthic, DNR didn’t raise issue, silence.  I prefer LeSueur, it doesn’t get into the crossover
Boyd – applicants need a permit from USFWS, I don’t need more information, I’d focused on Belle Plaine, focus on record as it is, not obsess with something that isn’t in the record.
O’Brien – I prefer LeSueur, want information fully vetted.  We could call it late, but… I prefer Reha’s suggestion, I want to get it right, thorough as opposed to

Boyd – I don’t disagree with that.  I think the record without the Fish & Wildlife statement, and the need for Fish & wildlife is sufficient, don’t see the need

Pugh – I’d favor further development as well, ALJ supported either crossing, USFWS after record closed made it hard to ignore, maybe agency has developed rationale, cross examination, may have changed their mind.  There’s no urgency with anticipated delays, lights are not going to go out, it behooves us to take a close look.  Don’t think the decision before us is as it was when the ALJ wrote his opinion, it’s changed, important to identify how that was acquired, take some time and send it back.

Wergin – throw wrench in here.  In position that you are, I believe record supports we could select either crossing, probably Belle Plaine is a better option.  There are two findings that I’d like to point to and ask if there could be an alternativer decision here, though over last 5-10 minutes. P. 26, finding 124, (last sentence), and then Finding 507.  Appears that the judge recognized that there could be impediments when the crossing is approached.  My question is this:  if we site a route, is it possible to site the potential for both of those crossings subject to the permits that can be obtained from the agencies that issue the permots.

O’Brien – yes, we have that option.  Electing that option would allow them to essentially select Belle Plaine.  Reopeining the record keeps it flexible, depends if you want to depend on Belle Plaine or LeSueur, reason is that I don’t like those crossings.

Wergin – it seems to me that throughout the record, reading the testimony and various things, the preference went back and forth often enough that it was tough to keep score, and I’m not sure that reopening the record that has been open for a long time will do anymore, the judge would stil have to say if you can’t get permits you go to the other one.  I don’t have any idea.  Could USFWS be convinced to say that yeah, we wrote that letter but on further review that isn’t the case?  In my view, Belle Plaine is the only crossing.  We come out with that conclusion anyway.

Boyd – Despite having a different view of the record, I’d be more inclined to reopen the record on USFWS issue than to permit both of these.  Too much of the route is different, the crossing point dictates too much.  Either or here is not quite so simple. If we leave both open, quite a bit of the route would be open and undefined.

Wergin – I could pick Belle plaine or send it back, and would be looking for very limited language on what we’d look at, whichever would work for me.  When all is set and done, if we go more into micrositing, finding 115 or 119, MN Dot not giving permit to cross in one area or another, I believr that was LeSueur also, I believe we have significant issues.
O’Brien – we should permit as much as we can, as far as we can go, I think that this map, Can we permit SL, take it as far as we can, how much can we permit? (round and round on map)

Reha – all but the CH

Lisa – to the substations, and the only question is where the crossing would be placed.  

O’Brien - East of CH, if LeSueur is selected, that still fits within the SL, LM, LC routes?

Reha – I’ve thought about this quite a bit, either throw out U&W or remand to consider letter and take additional evidence and whether it impacts, the elefant in the room is the letter and it would be pretty hard to disregard that letter because it’s so determinative.  I look at this as whether we’ll have additional process on the front end, or back end.  Question is whether to have nasrrow  hearing on this issue to develop the record.  The back end process would be not to consider it, and if we choose LeSueur, and USFWS says no we’re not granting a permit, then we’re back to square 1.  In my view, the safer route would be to do it at the beginning and have some additional record development.  If you look at the EIS and testimnony and evidence, there was not a lot of information about the issue of the eagle, lot of information developed on migratory bird, and I think the eagle nesting issue accorded more importance after USFWS came in with their comments, and I think it would be helpful to develop hearing record further on the issue of the letter.

Boyd – how would you scope this process

Reha – struggled came up with language – remand to ALJ to consider USFWS correspondence of 6/10/10 that it appears that a permit would be issued at LeSueur, and if it impacts his conclusions, and if it does, schedule expeditious hearing to receive testimony and evidence, and if a supplemental hearing is necessary, that the ALJ be requested to further develop the record if the Belle Plaine crossing 

Boyd – part of the route, do we write 
Reha – we had this issue with the crossing of the reservation, then the parties negotiated and came up with a resolution of that segment, and it came back to us 

Boyd – did we issue a partial permit?  I’m not sure it worked well, Recon for part Recon for the rest.

Reha – we can deliberate, we can issue a permit, is there a rule that requires an order to come out in a certain amount of time after the Commission makes a decision.

Cupit – in addition to the pipeline, we also did that in the Chisago line, and regarding an appeal, it gets complicated

Reha – ReCon and appeal doesn’t start to run until after order comes out.

Cupit – in this matter it’s a little different what triggers an appeal, placement in EQB Monitor triggers an appeal.

Pugh – There is currently an appeal on CoN, no requesrt for further review?  Not that we know of.

Boyd – I’d prefer to save permitting until we have this whole record

Pugh – does have some administration process advantages.  Excelsior we made decisions and had court of appeal waiting until decisiosn in other phases, I’d rather not go forward with permits.

Reha – We don’t want to go beyond this narrow issue, we can wait for whole record to come in.

Boyd – Not sure what you’re afraid of.

Reha – I picked up on Wergin’s concern of wanting to permit most of the line before we go forward, I think we can word it narrowly enough.

Boyd – I don’t see, my personal opinion is that we don’t need to go back.  If I do not prevail on that point, I’d prefer we don’t permit anything.

Wergin – I’m OK with not permitting anything as long as we know we can fashion a motion narrow enough so that there are no doors left open to create false hopes with a lot of people, the public has been through a lot of consternation already, the more clear it is, the more answers we have, the better.  I don’t recall if it was a problem to site, the pipeline…

Boyd – the pipeline asked us to permit as much as we could, it was their request.  This is a commission decision.  O’Brien’s position may prevail.

O’Brien  - looking at decision options.  Seems we can do A1C.  C – moves as far as we can to the east, factually, turning it over in my mind, think how to do it, before we decide how to do it.

Wergin – I don’t think we could do.. oh, I was looking at B

O’Brien – we can do as much of C as we can until there’s an impact on which route.  I think that’s how we could do it, but how we should do it?  Ask applicants…

Lisa – permit as much as we can, provide some certainty to landowners, good lawyers can pick their way through on appeals and Re Con and I’ll make that Motion.

Boyd – start with Motion about remanding.

Reha – Move remanded to ALJ to consider the USAFWS corresp 6/10 and that the ALJ is requeseted to expeditiously schedule a hearing to consider testimony and evidence as necessary.  It’s assumed that if there are supplemental testimony and evidence with respect to crossings, ALJ should consider…

Wergin – in earlier time, you mentioned the prupose of whether to consider letter, I belive that has to be part of it

Reha – I did, “for the ALJ to consider whether it impacts any finding and conclusions and if it does to schedule” and after our discussion I changed it to direct him to schedule a hearing on the letter and if that impacted, but I’m OK either way.  I think it got awful complicated and I thought there’d be more delay, and I thought there’d be more of a benefit to just schedule it.  Come back, consider the ALJ, what if, too many contingencies.
Pugh – I tend to agree with the later version, my thinking is that I believe that letter impacts the decision, it’s impacting our decision and I want the ALJ to reopen the record, and I don’t think it helps… I think we’er making the decision that the record is not accurate, I can’t anticipate that if you had the first step in there the ALJ would say it isn’t necessary.

O’Brien – if we send it back, we aren’t doing anyone a favor by permitting something that can’t get permitted.  If you don’t want either, we have to choose, why, and I hope the record is open and so that the ALJ can make a recommendation that’s useful to us, if we’re just recycling it, it’s foolish and wasting our time.  Want ALJ to know why it’s coming back.

Wergin – Hit some of my concerns.  I think it’s pretty obvious from the record that some agencies simply don’t want crossings. But the CoN has been decifed, that’s been decided, appealed, so it’s sort of what are you going to work with us to do and that’s not evident.  It doesn’t seem like those agencies want to do that, back and forth, hard to keep score, parto of my trepidation with reopeining at all, agencies, parties going back, it’s been decided and where is it going to go. 

O’Brien – I don’t believe in conspiratorial, but MN DOT doesn’t want it near a highway, USFWS doesn’t want it over a river, let’s kick it open and see, let’s take a look!

Reha – intent is to keep it narrow and Minnesota river crossings, and whether that letter and after receipt of testimony and evidence, whether the ALJ will make supplemental findings and conclusions.  As narrow as I can make it.  Whether USFWS statement – it is unlikely they will permit corssing at LeSueur, that’s the issue, that’s what we have efore us.  The record’s vetted most everything else.  There is still an issue, if Belle Plaine is selected, the crossover route, which is the better route if Belle Plaine is considered, so we should have a record on that, thatps part and parcel of the crossing.  That’s the intent of my motion.

Cupit – anticipating the judge would appreciate some clarity about the EIS question.  Because you’ve asked for recommend on river corssing, ask staff to supplemkent EIS pertaining to particular issue with respect to eagls and migratory birds.  Direct OES to supplement EIS.

O’Brien – does that mean we should not adopt 1C on p. 37?  

Cupit – that would be my take on it, not make a decision adequate or not adequate.

O’Brien – don’t adopt EIS IS with respect to crossings then can’t permit

Cupit – then adopt EIS pertaining to permits

Reha – Cupit Corrilary – supplement EIS pertaining to river crossing and eagle

Wergin – clarity – if we approve this motion, we can still go back and cite part of the route and make decision as it relates to other parts of route is adequate

Boyd – anything else?

Motion – 4-1 Boyd voting against

O’Brien – approve EIS as adequate (map issues again)
Ek-SL = 1, LM=2, LC=3,CH=4,HL=5, LH=6

Wergin – find the EIS adequate with the exception of section 4

Ek – clarification of how routes come together

Pugh – all issues are contained in “CH?”

Lisa – diversity of all routes is contained in CH

O’Brien – Motion to approve and issue route permits and approve EIS for all but section 4(CH) and errata sheets, state agencies will prepare summary of landowners rights, 

Boyd - permit condition that applicants will distribute 

Lisa – first contact or whenever it is available

Lescher – anticipate that landowner acquisitions will not occur until the middle of next year

Reha – replace language that the applicants SHALl consider

Wergin – by virtue of Comm O’Briens motion, are we accepting Cp-06?

Boyd – yes

Wergin – I began looking at that, I wasn’t sure whether that is a good idea, spent a lot of time looking at whether it is better than preferred route, considering human impact and private residences and agricultural impacts, and so I went through all of the record concerning this area and came away with the determination that 6P-06 is the right way to go, all of the impacts are less on 6P-06.  The thing that I would like to urge, again on 6p-06, to work to greatest extent possible with folks along the route, about agricultural impacts.  I believe that anything you can do to have as little impact as possible in that area is better for the state of Minnesota so I strongly ask you to address impacts.  I wish I had said when they were here, I’ve been through so many hearings in my various careers, and the folks who came her on Tuesday were so well spoken and so well mannered, I respected the way they came forward and talked about the issues.  I found 6P-06 was the thing I had to settle on.

O’Brien – I certainly could pull 6P-06, and consier it separately, you’re suggesting we shouldn’t do that.
Wergin – I wanted to make sure that the folks here know it was not derived at lightly.

Reha – I think it’s great that we’re talking about this, even though motion has been made.  I think the ALJ’s FoF and conclusion, especially the chart, firmly support a conclusion that 6P-06 should be the route alternative that should be chosen.  There were some people that said they might have minor changes, but the difference in impacts are significant.

Boyd – O’Brien, do need to approve and adopt FoF and conclusions, what about question of holding order in abeyance?

O’Broen – I don’t think we need to do that.

Cupit – I don’t see any reason why…

O’Brien – we are bifurcating if we do this.

Pugh – I expressed concern about going forward, don’t think there’s any particular urgency, limited dispute, comment from landowners to west of crossover, might support it, I don’t have any inclination to proceed in parts, think we can wate.

Boyd – prefer to permit in one?

Pugh – yes, one permitting process.

Reha – trying to decide timing kinds of issues here, complicated, sure timing of remanded limited proceeding, “expeditiously,” there is going to be a lot of flexibility in terms of timing and whether we’ve had a full discussion of that.

O’Brien – to the extent I’ve thought about it, I seems we should … support my motion in part to let folks know what’s going to happen, and I think that’s a greater value than skirmishing within the process.  We’ve done it before, we can sort our way through.  Letting folks know where we’re going to put it is important.

Reha – could support either.

O’Brien – reminded tax policy… value judgment

Boyd – adopt FoF and EIS for sections 1,2,3,5,6 plus errata plus permit modification plus language about consulting with landowners, and state agency developing sheet

Vote 4-1 – Pugh NO

Boyd - Separate order for ALJ Remand – separate document ?  All goes with Order.  That means it won’t happen for some time.

