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STATEMENT OF ISSUES

I. Where a landowner elects under the “Buy-the-Farm” statute, Minnesota Statutes
§ 216E.12, subd. 4, to require a utility to condemn a fee interest in all of its
property, rather than remain on the property and accept payments and damages for
a transmission line easement, is the owner a person who “must relocate” within the
meaning of Minnesota Statutes § 117.187?

How raised: The issue was raised in the parties’ cross-motions, heard by
the district court on February 16, 2011.

Ruling: The district court ruled that Respondents could pursue claims
for minimum compensation under § 117.187.

Authority: Minn. Stat. § 216E.12, subd. 4
. Minn. Stat. § 117.187

. Cooperative Power Ass’nv. Aasand, 288 N.W.2d 697
(Minn. 1980)

II.  Is alandowner who makes a “Buy-the-Farm” election a “displaced person” within
the meaning of Minnesota Statutes § 117.50, subd. 3, so as to be eligible for
relocation assistance under § 117.52?

How raised: The issue was raised in the parties’ cross-motions, heard by
the district court on February 16, 2011.

Ruling: The district court ruled that Respondents could pursue claims
- for relocation assistance under § 117.52.

Authority: ¢ Minn. Stat. § 117.50, subd. 3
. 42 U.S.C. § 4601(6)

. Alexander v. Dep’t of Hous. and Urban Dev., 441 US.
392 (1979)
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STATEMENT OF THE CASE

This is an appeal from the May 18, 2011, Order and Judgment of the Stearns
County District Court, Honorable Frank J. Kundrat presiding. (Add. 1.)! This Court
granted Appellants® petition for discretionary review in an Order filed on September 1,

2011. (Add. 10.)?

STATEMENT OF FACTS AND PROCEDURAL HISTORY

A.  The CapX 2020 Project.

Appellants are among the developers of four new electric transmission lines called

the CapX 2020 Project (“Project”). The Project ultimately will extend over 600 miles,
crossing 21 Minnesota counties. The Project’s Fargo line extends from Fargo, North
Dakota, to Monticello, Minnesota.> The St. Cloud to Monticello line (“Fargo 17) is the
first segment of the Fargo line. Appellants are the owners of the Fargo 1 Project. In most
cases, Appellants have been able to acquire the required transmission line easements
through direct negotiation with landowners. In other cases, the easements have been

acquired through condemnation. This appeal arises out of the condemnation proceedings

' “Add.” refers to the Addendum. “A. App.” refers to Appellants’ Appendix.

2 The Wright County District Court issued an order dated July 12, 2011, which addresses
similar issues. (A. App. 108.) That order is not part of the present appeal.

3 Land acquisition efforts for the Bemidji to Grand Rapids line are currently underway,
and construction of a portion of that project has begun. Acquisition efforts for the
Brookings, South Dakota, to Hampton (Dakota County) line are in their early stages. The
acquisition efforts for the fourth project, the La Crosse, Wisconsin, to Hampton line, will
likely commence during the latter part of 2012.




filed in Stearns and Wright Counties for the first 28 miles of the Project, between
Monticello, Minnesota, and St. Cloud, Minnesota.

B. The Route Permit for Stearns and Wright Counties.

Following a contested case hearing and findings of fact made by an administrative
law judge (A. App. 1), the Minnesota Public Utilities Commission issued a route permit
for the Fargo 1 Project on July 12, 2010. (A. App. 60.) The route permit provides that
“when the transmission line route parallels existing highway rights-of-way, the

transmission line ROW shall occupy and utilize the existing highway right-of-way to the

)

O

maximum extent p0531b1e ....7 (A. App. 62.) The designated route through Stearns and
Wright cbunties accomplishes this by utilizing the Interstate Highway 94 (“I-94) right-
of-way to the greatest extent possible. As a result, the easement width needed from
landowners adjacent to the 1-94 right-of-way is typically less than the normal lSO-foot
width required for a 345 kilovolt (“kV”) transmission line such as the F argo 1 Project.

C. The Stearns County Condemnation Proceedings.

After acquiring most of the easements in Stearns County through negotiation, on
October 21, 2010, Appellants commenced a condemnation action in the district court to
acquire easements over land that included parcels owned by some of the Respondents.
Following a hearing, the district court entered an Order Granting the Petition and
Appointing Commissioners, and an Order Transferring Title and Possession of the

requested easements to Appellants as of January 20, 2011. (A. App. 74, 81.) Appellants

‘commenced a second condemnation action in Stearns County on December 1, 2010 to

acquire easements over other land, including a parcel owned by another of the.



Respondents. Following a hearing on that petition, the district court entered an Order
Granting the Petition and Appointing Commissioners, and an Order Transferring Title
and Possession of the requested easements to Appellants. (A. App. 98.)

D. Respondents’ Buy-the-Farm Elections and Claims for Additional
Compensation.

Under Minnesota Statutes § 216E.12, subd. 4 (2010), the so-called “Buy-the-

- Farm” (“BTF”) statute, when a utility condemns an easement to construct a transmission

line with a capacity of 200 kV or more over specified classes of real property, the fee

owner of such property has the option to require the utility to condemn a fee interest in

“any amount” of the owner’s “contiguous, commercially viable land” that the owner
chooses. In this case, Respondents Robert and Charlene Pudas,v Nancy and Brett Hanson,
and John and Jeannie Stich made elections under the BTF statute, choosing to require
Appellants to condemn é fee interest in the entirety of their properties.

Respondents Robert and Charlene Pudas live on property in Stearns County
designated in the condemnation proceedings as Parcel MQ1 16 (A. App. 85.) The parcel
abuts the I-94 right-of-way. (Id.) Approximately 35 feet of the transmission line’s 150-
foot easement lie within the existing I-94 right-of-way. (Id.) Approximately 115 feet of
the easement is on the land the Pudases own directly adjacent to the 1-94 right-of-way.
The transmission line easement does not requiré the Pudases’ residence to be altered,
demolished, or moved. Nor does it require that the Pudases move. Unlike many of
property owners along the transmission line’s 1-94 route who decided to remain on their

properties and accept easement payments from Appellants, the Pudases decided that they




want to live elsewhere. On December 6, 2010, they filed an election under Minnesota
Statutes § 216E.12, subd. 4, to require Appellants to acquire fee title to the entirety of
their property. (A. App. 87.) Although the Pudases will receive just compensation for
their property in the condemnation, their election seeks to also compel Appellants to
“provide an appraisal complete with a minimum compensation analysis pursuant to
[Minnesota Statutes § 117.187] . . . and [to] comply with all requirements of the Federal
Uniform Relocation Aésistance and Real Property Acquisition Policies Act.” (A. App.

88.)

)

)

Respondents Nancy and Brett Hanson reside on property in Stearns County
designated as Parcel -MQI119. (A. App. 92.) Their property abuts [-94. (Id.)
Approximately 50 feet of the transmission line’s 150-foot easement lie within the existing
1-94 right-of-way. Approximately 100 ‘feet of the easement is on land the Hansons own
directly adjacent to the I-94 right-of-way. (Id.) The easement does not require that the
Hansons’ residence be altered, demolished, or moved. Nor does it require that the
Hansons move. The Hansons decided that they want to live elsewhere. On December 2,
2010, they filed an election under the BTF statute to require Appellants to acquire fee
title to the entirety of their property. (A. App. 94.) Like the Pudases, the Hansons are
seeking additional compensation in the form of minimum compensation and relocation
assistance. (Id.)

Respondents John and Jeannie Stich live on property in Stearns County designated
as Parcel MQ122. (A. App. 95.) Their property abuts I-94. (Id.) Approximately 50 feet

of the transmission line’s 150-foot easement lie within the existing I-94 right-of-way.



Approximately 100 feet of the easement is on the land the Stiches own directly adjacent
to the 1-94 right-of-way. (/d.) The easement does not require that the Stiches’ residence
be altered, demolished, or moved. Nor does it require the Stiches to move. The Stiches
decided that they want to live elsewhere. On December 9, 2010, they filed an election
under the BTF statute to require Appellants to acquire fee title to the entirety of their
property. (A. App. 97.) Like the Pudases and the Hansons, they are seeking additional
compensation in the form of minimum compensation and relocation assistance.

In the district court proceedings, Respondents submitted affidavits to explain their

)
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motivations for choosing to make BTF elections. The district court’s Order did not
reference or rely on the affidavits, and the reasons underlying Respondents’ elections are
not relevént to the legal issues presented on this appeal. The legal question is not
whether the Respondents want to relocate because Appellants have acquired a
transmission line easement; it is whether Respondents must relocate because the
easement has been acquired.

E. The District Court’s Ruling. |

The district court ruled in its May 18, 2011, Order that Respondents could pursue
compensation beyond the fair market value of their properties, specifically, that they
could pursue “minimum compensation” claims under Minnesota Statutes § 117.187, as
well as claims for relocation assistance under § 117.52. The district court’s
memorandum concludes that landowners making BTF elections are entitled to pursue
minimum compensation and relocation assistance benefits under §§ 117.187 and 117.52

because the legislature did not expressly prohibit them from pursuing such claims.
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(Add 4, 5-6.) The decision was based entirely on the court’s interpretation and

construction of the statutes at issue.

ARGUMENT

L A DE NOVO STANDARD OF REVIEW IS APPLICABLE.

The construction or interpretation of a statute presents a question of law that this
Court reviews de novo. Brookfield Trade Ctr., Inc. v. County of Ramsey, 584 N.W.2d
390, 393 (Minn. 1998). Application of a statute to the undisputed facts of a case involves

a question of law, and the district court’s decision is not binding on this Court. O'Malley

v-Ulland-Bros—+-549-N-W-2d-889,-892-(Minn--1996)-
Here, the issues on appeal present pure questions of statutory interpretation, and

the application of the statutory language to undisputed facts. The district court’s ruling

was based entirely on its interpretation of the applicable statutes. Accordingly, this Court

must review the district court’s ruling de novo.

II. THE “BUY-THE-FARM” STATUTE ONLY ENTITLES AN ELECTING
LANDOWNER TO RECEIVE FAIR MARKET VALUE FOR ITS
PROPERTY.

A The BTF Statute is Intended to Relieve a Landowner of the Burden of
Locating a Willing Buyer for its Property.

In 1977, the Minnesota Legislature enacted the so-called “Buy-the-Farm” statute,
which is now codified at Minnesota Statutes § 216E.12, subd. 4.* The statute provides
that when a utility acquires through condemnation an easement to construct a high

voltage transmission line over certain classes of real property, the fee owner has the

4 See 1977 Minn. Laws ch. 43 9, § 17. The statute was originally codified at Minn. Stat.
§ 116C.63.
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option to require the utility to condemn a fee interest in any amount of the owner’s

“contiguous, commercially viable land” that it chooses. Id. By using terms such as

2% ¢

“option,” “elects,” and “election,” the statute makes clear that the decision to remain on

the property or move elsewhere is the landowner’s decision alone:

When private real property that is an agricultural or nonagricultural
homestead, nonhomestead agricultural land, rental residential property, and
both commercial and noncommercial seasonal residential recreational
property, as those terms are defined in section 273.13 is proposed to be
acquired for the construction of a site or route for a high-voltage
transmission line with a capacity of 200 kilovolts or more by eminent
domain proceedings, the fee owner . . . shall have the option to require the
utility to condemn a fee interest in any amount of contiguous, commercially

»

viable land which the owner or vendee wholly owns or has contracted to
own in undivided fee and elects in writing to transfer to the utility within 60
days after receipt of the notice of the objects of the petition filed pursuant to
section 117.055. Commercial viability shall be determined without regard
to the presence of the utility route or site. The owner . . . shall have only
one such option and may not expand or otherwise modify an election
without the consent of the utility. The required acquisition of land pursuant
to this subdivision shall be considered an acquisition for a public purpose
and for use in the utility's business, for purposes of chapter 117 and section
500.24, respectively; provided that a utility shall divest itself completely of
all such lands used for farming or capable of being used for farming not
later than the time it can receive the market value paid at the time of
acquisition of lands less any diminution in value by reason of the presence
of the utility route or site. Upon the owner's election made under this
subdivision, the easement interest over and adjacent to the lands designated
by the owner to be acquired in fee, sought in the condemnation petition for
a right-of-way for a high-voltage transmission line with a capacity of 200
kilovolts or more shall automatically be converted into a fee taking.

Minnesota Statutes § 216E.12, subd. 4 (2010) (emphasis added).
The process described in the BTF statute is unique. It is not a “condemnation” in
the ordinary sense because, in order to construct a transmission line project, a utility does

not need to acquire fee title for either the right-of-way (an easement is sufficient) or for
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the entirety of the owner’s propérty. Nor does the utility want to acquire fee title to land
that is not needed for a project.

The legislature’s purpose in enacting this unique provision was succinctly
described by the Supreme Court in Cooperative Power Ass’'n v. Aasand, 288 N.W.2d 697
(Minn. 1980): When a property owner does not wish to live adjacent to a transmission
line easement, but chooses to move elsewhere, the,étatute is designed to shift from the
property owner to the utility the burden of locating a willing purchaser for its property.

288 N.W.2d at 700. In Aasand, two utilities sought to condemn an easement for

O

construction of a transmission line over the Larsens” property. The Larsens decided that

they did not want to live on land with a transmission line easement, even though they

‘could have remained and would have been fully compensated for the easement.

Howe\}er, instead of finding a purchaser for their farm, they chose to make an election
under the BTF statute to compel the utilities to buy‘ their farm. The utilities, after being
cofnpelled to purchase the Larsens’ farm, were then required to completely divest
themselves of it. Minnesota Stqtutes § 116C.63, subd. 4 (1978).

The Court in Aasand held that the statute acted as a “condition precedent” to the
utilities’ exercise of the power of eminent domain délegated by' the State. The Court
reasoned that the condition precedent would not amount to an unconstitutional taking as
long as the statute was applied in a reasonable manner. Because the statute was read by
the Court to apply only to “commercially viable” land, which presumably could be easily
resold by the utilities, the Court deemed the condition reasonable and not an

unconstitutional taking. It recognized that the statute is a mechanism for “shifting the




=

transaction cost of locating a willing purchaser for the burdened property from landowner

to utility.” Aasand, 288 N.W.2d at 700.
B. Nothing in the BTF Statute is Intended to Put a Landowner in a Better

Position Than if the Owner Had Sold its Property in an Arms-Length
Transaction on the Open Market.

Because the purpose of the BTF statute is simply to “shift[] the transaction cost of
locating a willing purchaser for the burdened property from landowner to utility,” the
statute was not designed to provide, and does not in fact provide, a landowner with

greater rights than the owner would have if it located a buyer for its property itself. If the

O

O

Respondents in this case had sold their properties to third parties, bypassing the BTF
process, they would have received the properties’ market value — the same value that all
sellers receive in open market, arms-length transactions. They would not have received
relocation assistance. They would not have received “minimum compensation.” They
would have received simply the amount that their properties were worth on the market.

Nothing in the BTF statute requires a utility to pay more than the fair market value
for BTF property. In Northern States Power v. Williams, 343 N.W.2d 627 (Minn. 1984),
the Supreme Court stated that the BTF statute “afford[s] ‘landowners not wishing to be
adjacent to such right-of-ways the opportunity to obtain expeditiously the fair market
value of their property and go elsewhere.”” Id. at 633 (emphasis added) (quoting Aasand,
288 N.W.2d at 700). The Court made no mention of any other measures or forms of
compensation because none are required by the BTF statute.

To the contrary, the BTF statute pfovides that, following the forced acquisition of

agricultural land, a utility must divest itself of such land “not later than the time it can

10



receive the market value paid at the time of the acquisition . ...” Minnesota Statutes
§ 216E.12, subd. 4 (emphasis added). The statute does not address any other
compensation beyond the fair market value that must be paid. Indeed, the Supreme Court
concluded that the statute does not constitute an impermissible taking exactly because of
the fact that the utility presumably will receive from its purchaser the same measure it
paid the landowner to acquire the land — the fair market value.

Here, after recei\./ing notice of Appellants’ plan to acquire an easement on their

land, the Respondents had a choice to make: they could either continue to live on their

O
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property (receiving a payment for the easement and any other damages caused by the
easement), or they could choose to force Appellants to acquire their property and move
elsewhere. Although most property owners along the transmission line route in Stearns
County chose to stay, Respondents are choosing to move. That is their absolute right, of
course, as all landowners have the right to sell their land and move if events occur that
they do not like. Had Respondents chosen to ﬁnd buyers for their properties, they would
have received market value for their properties and nothing more. Simply because the
Respondents chose to exercise their right to make BTF elections to, in the words of the
Supreme Court, “shift[] the transaction cost of locating a willing purchaser for the
burdened property from landowner to utility,” does not mean that Respondents are
entitled to receive anything more than the value they would have received had they sold
their properties themselves. Nothing in the BTF statute establishes any right for the

Respondents to receive more than the fair market value of their properties.

11
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III. THE “MINIMUM COMPENSATION” PROVISION ENACTED IN 2006
DOES NOT PROVIDE A BASIS FOR RESPONDENTS TO SEEK
ADDITIONAL COMPENSATION BEYOND FAIR MARKET VALUE.

A. “Minimum Compensation” Is Available Only to Owners Who Have No
Choice But to Move.

Minnesota Statutes § 117.187, enacted by the legislature in 2006, provides:

When an owner must relocate, the amount of damages payable, at a
minimum, must be sufficient for an owner to purchase a comparable
property in the community and not less than the condemning
authority’s payment or deposit under section 117.042, to the extent
that the damages will not be duplicated in the compensation otherwise
awarded to the owner of the property. For the purposes of this section,
“owner” is defined as the person or entity that holds fee title to the

1O

O

property-
Minnesota Statutes § 117.187 (emphasis added).’

“A statute should be interpreted, whenever possible, to give effect to all of its
provisions; ‘no word, phrase, or sentence should be deemed superfluous, void, or
insignificant.”” American Family Ins. Group v. Schroedl, 616 N.W.2d-273, 277 (Minn.
2000) (quoting Amaral v. St. Cloud Hosp., 598 N.W.2d 379, 384 (Minn. 1999)). Here,
effect must be given to the operative word, “must.” The minimum compensation statute
does not become applicable simply because a property owner wants to relocate because
of a project. It is only applicable where an owner “must relocate.” The plain meaning of
the word “must” is something that is required and compulsory, as opposed to something
that is optional or voluntary. Some owners faced with a partial taking will choose to

move, while others will choose to remain despite the partial taking. The legislature’s use

5 The meaning and scope of § 117.187 is currently before this Court in County of Dakota
v. George W. Cameron, IV, File No. A11-1273.

12



of the word “must” demonstrates that it was drawing a distinction between owners who
have a choice about whether to relocate and owners who do not. Only owners who have
no choice and who are required to relocate due to a project (i.e., owners who “must”
relocate) are entitled to pursue claims for minimum compensation. If the statute were
read to permit owners to claim minimum compensation simply because they choose to
relocate, the word “must” would become meaningless and unnecessary. Such an
interpretation would not only be contrary to the plain meaning of the statute, but would

unnecessarily increase the costs of public improvements.

)

O

This case does not involve landowners who must relocate in response to a
complete or partial taking of their land. It involves landowners who want to relocate. It
is undisputed that none of the Respondents is reqﬁired to relocate as the result of
Appellants’ acquisition of a 150-foot easement, a portion of which lies within the existing
1-94 right-of-way. uThe easements do not require that the Respondents’ homes be
demolished or moved. If they chose to do so, Respondents could remain on their
properties, as many of the property owners along the 1-94 transmission line route in
Stearns County havé done. Instead, the Respondents here have chosen to relocate. While
the affidavits they submitted in the district court assert that their choices to relocate are
sincere, and that, in their minds, their choices to relocate are Jjustified, the fact remains
that they are choices. Respondents’ housés will still be the;e after they compel
Appellants to acquire them and they move elsewhere. After Respondents relocate,
someone else will purchase and move into the houses on Respondents’ former land.

Respondents will be living elsewhere not because they must, but because they choose to

13



live elsewhere. As a matter of law, the minimum compensation provision is not
applicable to Respondents.

Respondents argued in the district court that they meet the prerequisite of the
minimum compensation statute because they “must” relocate as a result of the fact that
they elected to require Appellants to acquire their properties under the BTF statute. That
is a bootstrap argument. The BTF statute is elective, not compulsory.® A party camnot
elect its way into qualifying for “minimum compensation” under § 117.187. The stafute

is intended to benefit owners who have no choice. Applying the statute to owners who

W

“must™ relocate simply-because-they-elected to-exercise their BTF option would be no
different than allowing an owner who has entered into a contact to sell his or her property
to a private party to pursue minimum compensation because he or she “must” relocate
under the terms of the purchase agreement. Respondents’ argument lacks merit.

B. The District Court Erred in Concluding that the Legislature Intended
the Minimum Compensation Provision to Apply to All BTF Elections.

The basis for the district court ruling that “minimum compensation” under
§ 117.187 is available to Respondents is the court’s conclusion that the legislature did not
specifically state in the BTF statute that minimum compensation would not be available

to owners making a BTF election. (Add. 4-5.) The court based its reasoning on the fact

S The statute is replete with language making clear that the “Buy-the-Farm” remedy is
optional. Under the statute, a land owner has “the option to require the utility to condemn
a fee interest in any amount of contiguous, commercially viable land .. ..” Minn. Stat.
§ 216E.12, subd. 4 (2010) (emphasis added). The owner exercises that option when he or
she “elects in writing” to require the utility to acquire the land. Id. The owner has “only
one such option and may not expand or otherwise modify an election without the consent
of the utility.” Id. (emphasis added).
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that Minnesota Statutes § 216E.12, subdivision 2, a general provision enacted in 1977,
states: “In eminent domain proceedings by a utility for the acquisition of real property
proposed for construction of a route or a site, the proceedings shall be conducted in the
manner prescribed in Chapter 117, except as otherwise specifically provided in this
section.” The district court reasoned that, because the “minimum compensation”
provision of § 117.187 became part of Chapter 117 in 2006, the minimum compensation
provision automatically became applicable to all BTF elections. (Add. 4-5.) There are

two problems with the court’s analysis.

First, when Minnesota Statutes § 216E.12, subd. 2, was enacted in 1977, there
was no “minimum compensation” provision in Chapter 117. As such, the legislature
could not have intended in 1977 to make the non-existent “minimum comiaensatibn”
remedy available to landowners when it enacted § 216E.12, subd. 2. Moreover, in 2006,
when the legislature enacted the minimum compensation provision in § 117.187, it made
no reference to the BTF statute and did not amend the BTF statute itself. Thus, there is

no evidence that the legislature intended to require minimum compensation to be paid to

all owners who utilize the BTF statute.

Despite the lack of direct affirmative evidence that the legislature intended the
2006 minimum compensation provision to apply to all owners making elections under the
BTF statute, the district court erroneously relied on a negative inference that it must be
what the legislature intended because the legislature did not amend the BTF statute to

expressly exempt the BTF statute from the operation of § 117.187. (Add. 4.) Appellants

7 1977 Minn. Laws ch. 439, § 17.
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respectfully submit that the district court’s statutory interpretation is incorrect. It is
incorrect to rely on the general provision in § 216E.12, subd. 2, to conclude that the
legislature intended for the 2006 amendments to Chapter 117 to modify § 216E.12 when:
(1) § 216E.12 predates the 2006 amendments to Chapter 117; and (2) the 2006
amendments to Chapter 117 never mention § 216E.12.

Second, and more fundamentally, even if the analysis in the district court’s Order
were correct (which it is not), that does not mean that the terms and requirements stated

in § 117.187 may be ignored. Section 117.187, by its terms, restricts a minimum

compensation claim to owners who “must” relocate. The district court only performed
the first step of the required analysis. The court concluded that the legislature did not, in
the BTF statute, expressly prohibit owners who make BTF elections from pursuing any
remedy identified in Chapter 117. However, the court failed to address the second step of
the analysis — determining, under the specific languagel of § 117.187, whether these
Respondents are owners who “must relocate” as a result of the easement acquisition. As
discussed above, Respondents do not rﬁeet the ‘;must relocate” prerequisite of § 117.187
and therefore cannot pursue minimum compensation. It was error for the district court to
permit them to ‘claim minimum compensation when they plainly do not meet a

fundamental prerequisite of the statute.
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IV. MINNESOTA’S UNIFORM RELOCATION ASSISTANCE ACT DOES
NOT APPLY TO RESPONDENTS.

A.  Respondents Are Not “Displaced Persons” Under the Minnesota
Relocation Assistance Act.

Respondents seek relocation assistance under the Minnesota Uniform Relocation
Act (“MURA?”), Minnesota Statutes §§ 117.50-56. Any analysis of MURA must begin
with an analysis of the federal Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970, 42 U.S.C. § 4601 et‘seq. (the “Uniform Relocation

Act” or “federal Act”), because MURA expressly incorporates certain key provisions of

the-federal-Act.—_MURA provides-in relevant part:
In all acquisitions undertaken by any acquiring authority . . . the acquiring
authority, as a cost of acquisition, shall provide all relocation assistance,
services, payments and benefits required by the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970, as amended
..., and those regulations adopted pursuant thereto.
Minnesota Statutes § 117.52, subd. 1.-
Both the federal Uniform Relocation Act and MURA (by incorporating the federal
Act) require an acquiring authority to provide certain relocation benefits to a “displaced
person.” 42 U.S.C. § 4622. Both the federal Act and MURA use the same definition of
“displaced person.” MURA expressly incorporates the federal definition and the

regulations interpreting the definition.® See Minnesota Statutes § 117.50, subd. 3

(defining “displaced person” as “any person who . . . meets the definition of a displaced

8 MURA previously had a broader definition of “displaced person” than the definition in
the federal Act. See In re Application for Relocation Benefits of James Bros. Furniture,
Inc., 642 N.W.2d 91, 98-99 (Minn. Ct. App. 2002). However, in 2003, after the James
Brothers case was decided, the legislature amended the definition of “displaced person”
in § 117.50, subd. 3, to mirror the federal definition. 2003 Minn. Laws ch. 117, § 1.
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person under United States Code, title 42, §§ 4601 to 4655, and regulations adopted
under those sections™). |

The definition of “displaced person” is critical. Under the definition in the federal
Act, which MURA expressly incorporates, a “displaced person” is “a person who moves
from real property . . . as a direct result of a written notice of intent to acquire or the
acquisition of such real property in whole or in part for a program or project undertaken
by a [displacing] agency . . . .” 42 U.S.C. § 4601(6) (emphasis added). The regulations

adopted under the federal Act (which are also expressly incorporated into MURA’s

)

definition of “displaced pefson”) state that a “displaced person” does not include “a
person who is not required to relocate permanently as a direct result of a project.” 49
C.F.R. § 24.2(a)(9)(ii)(D) (emphasis added).

The “displaced person” definition “embodies two causal requirements.”
Alexander v. Dep’t of Hous. and Urban Dev., 441 US 39, 62 (1979). First, the
relocatioﬁ “must result directly from én actual or contemplated property acquisition.” Id.
at 63. Second, the acquisition “must be ‘for,” or intended to further, a federal program or
project.” Id. at 63. Although the Supreme Court in Alexander was interpreting an earlier
version of the Uniform Relocation Act, the current version of the Act continues to
embody the two causal requirements: (1) a person must relocate as a “direct result” of an
acquisition by a displacing agency; and (2) the acquisition must be “for” the agency’s
project. 42 U.S.C. § 4601(6). A claimant must satisfy both requirements.

The statute’s use of the term “direct” in describing first causal requirement

establishes that a project must actually require an owner to relocate. The plain meaning
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of “direct” is “free from extraneous influence; immediate.” BLACK’S LAW DICTIONARY
(9™ Ed.) at 525. See also RANDOM HOUSE COLLEGE DICTIONARY at 375 (defining
“direct” as “immediate” or “inevitabie”). A “direct result” is an outcome that
immediately and inevitably flows from an event without intervening causes. An owner
that chooses to relocate because of an acquisition, but is not required to relocate, does not
meet the “direct result” causation requirement because the choice to relocate, not the
acquisition, is the direct cause of the relocation.” Indeed, when Congress amended the

Uniform Relocation Act in 1987 to add the “direct result” causation language, it

)

explained in the legislative history that it intended to preclude relocation assistance to
owners who choose. to relocate. See House Conf. Rep. No. 100-27, at 246 (1987)
reprinted in 1987 U.S.C.C.AN. 121, 230 (“In certain cases where a property owner
voluntarily agrees to sell his or her property and moves from the property in connection

with the sale, the move should not be considered to be permanent displacement as a direct

? Courts construing the definition of “displaced person” in the prior version of the federal
Act have held that relocations caused or contributed to by some act or decision other than
the acquisition itself do not satisfy the definition’s first causal requirement. See e.g.,
Dawson v. U.S. Dep’t of Hous. and Urban Dev., 428 F. Supp. 328 (N.D. Ga. 1976) aff’d,
592 F.2d 1292 (5th Cir. 1979) (holding that “the proximate cause of plaintiff’s
displacement was the decision by the owner of her apartment building to sell to a private
developer. While the decision of her landlord to sell may have been influenced by
[federal] urban renewal activities . . . her dislocation was not the ‘direct result’ of those
activities.”); Highway Pavers v. U.S. Dep’t of Interior, 650 F. Supp. 559 (S.D. Fla. 1986)
(holding that “[t]he clear language of the [federal Act] manifests that the provisions
providing for moving and related expenses are intended to provide assistance for a
distinct group of persons required to move their business because of the government
program requiring acquisition of the land”) (emphasis added).
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result of the project and that person should not be considered eligible for relocation
assistance under the Act.”)

The federal regulation (which has been expressly adopted by MURA) also makes
clear that the “direct result” causal requirement in the definition of “displaced person” is
not satisfied unless relocation is required by a project. 49 CF.R. §24.2(a)(9)(ii)(D).
Under the regulation, a person who is “not required” to relocate as a direct result of a
project is not a “displaced person.” Id. In other words, if a person has a choice

regarding whether to stay or move, the person is not a displaced person.

»

O

Here, Respondents’ claim for relocation assistance does not satisfy the Act’s first
causal requirement. Respondents have not been displaced as a “direct result” of
Appellants’ aéquisitiqn of an easement. Their relocations did not directly result from
Appellants’ acquisition of a 150-foot easement on their property because the easement
did not require Respondents to move. Under the applicable regulation, Respondents are
not “displaced persons” because they are “not required to relocate permanently as a
direct result of a project.” 49 C.F.R. § 24.2(a)(9)(i1))(D) (emphasis added). Rather,
Respondents’ relocations are caused by their desire to live elsewhere and their choices to
voluntarily transfer their land to Appellants by making BTF elections. The “direct result”
causal requirement is not met.

Respondents’ BTF elections also do not satisfy the second causal requirement in
the definition of “displaced person” — that the acquisition be “for” the project. Alexander,
441 U.S. at 63. Here, the only acquisition that is needed “for” the transmission line

project is the 150-foot easement on Respondents’ property. It is undisputed that
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Appellants do not want or need the property owned by Respondents that is contiguous to
the easements, and Appellants will not use that property for the project. Although under
the BTF statute Appellants may be compelled to acquire the unwanted contiguous land
from Respondents, the acquisition is not “for” the transmission line project.'®

Accordingly, because neither of the causation requirements in the definition of
“displaced person” is met by Respondents’ BTF elections, they are not “displaced
persons” and therefore cannot claim relocation assistance under MURA.

B. The District Court’s Statutory Interpretation Is Incorrect.

O

O

O

Just as it did with the minimum compensation issue, the district court’s order fails
to address the language of the Uniform Relocation Act and the regulations to determine if
Rgspondents satisfy the definition of a “displaced persbn.” Instead of analyzing the
statutory requirements to determine if Respondénts meet the definition of a “displaced
person,"’ the court merely concluded that Resp<ondentsb automatically were entitled to
claim relocation assistance because the BTF statute does not expressly state that they
cannot. (Add. 5-6.) The court’s interpretation of the statute is incorrect for the reasons

discussed in Section IL.B, above. However, even if the district court’s Order were

1% Respondents may argue that acquisition of their unneeded, contiguous land is

nevertheless “for” the project because the BTF statute makes such acquisitions a
condition precedent to Appellants’ exercise of their delegated power of eminent domain.
However, the Supreme Court in Alexander explained that “[b]y requiring that an
acquisition be ‘for’ a federal program or project, Congress intended that the acquisition
must further or accomplish a program designed to benefit the public as a whole.” 441
U.S. at 64 (emphasis added). While it may be a requirement of the BTF statute that
Appellants acquire the unneeded, contiguous land owned by Respondents, the BTF
statute’s requirement merely provides a private benefit to the Respondents; the statute’s
requirement is not “designed to benefit the public as a whole.” Id.
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correct, that Respondents are not precluded by the BTF statute from claiming relocation
assistance under MURA, the language of the statute cannot be ignored. The Court still
must move to the critical questiqn: are these Respondents “displaced persons™? As
discussed above, none of the Respondents is a “displaced person” entitled to relocation
assistance under § 117.52.

CONCLUSION

This appeal presents issues of statutory construction. The central question is

whether an owner who wants to move from his or her property because of a transmission

)

®

line-easement project is-an-owner-who-must- move because of the project. “The-answer-to
that question is no. The district court’s Order should be reversed, with instructions that

Respondents’ claims for minimum compensation and relocation assistance be dismissed.

Respectfully submitted,

Dated: November 15, 2011 A e

~ Steven J. Qu Z 5’66‘73)
John E. Drawz (#24326) ,
Richard D. Snyder (#191292)
FREDRIKSON & BYRON, P.A.
200 South Sixth Street, Suite 4000
Minneapolis, MN 55402-1425
Telephone: (612) 492-7145
Facsimile: (612)492-7077

Attorneys for Appellants

5013999/5
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STATE OF MINNESOTA

COUNTY OF STEARNS

DISTRICT COURT

SEVENTH JUDICIAL DISTRICT

Northern States Power Company (d/b/a Xcel
Energy) a Minnesota corporation, by its Board
of Directors; Great River Energy, a Minnesota
cooperative corporation, by its Board of

Court File Nos. 73-CV-10-10828
73-CV-10-9472

O -

- Directors; ALLETE, Inc. (d/b/a Minnesota
Power), a Minnesota corporation, by its Board
of Directors; Western Minnesota Municipal
Power Agency, a municipal corporation and

_, political subdivision of the State of Minnesota, ORDER ON MINIMUM

0 by its Board of Directors; and Otter Tail Power COMPENSATION AND
Company, a Minnesota corporation, by its RELOCATION BENEFITS
Board of Directors, ‘ UNDER CHAPTER 117

Petitioners,

i)

V.
Roger A. Aleckson, etal., .
and

9 |
Victor E. Spears, et al.,

Respondents.

- The above-entitled matter came on for hearing before the Honorable Frank J. Kundrat,
Judge of District Court, Stearns County, on April 20, 2011, based upon Motions for the Release
of Funds. Petitioners appeared by their attorneys, Steven J. Quam and John Drawz, Fredrickson

, :

& Byron, P.A. Attorneys Igor S. Lenzner, Bradley V. Larson, and Michael Rajkowski appeared
on behalf of Respondents. -

O During the course of the hearing, the parties asked the Court to rule on the applicability
of minimum compensation and relocation benefits under Minnesota Statutes Chapter 117 to
proceedings based on Minn. Stat. § 216E.12, subd. 4, commonly known as the “Buy-the-Farm

O ‘
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Statute." Based on the arguments and submissions of counsel, as well as all the files, records,

and proceedings herein, the Court makes the following:

1. Minimum compensation, pursuant to Minn. Stat. § 117.187, applies to proceedings under
O
Minn. Stat. § 216E.12, subd. 4.
2. Relocation benefits, pursuant to Minn. Stat. § 117.52, applies to proceedings under Minn.
. Stat. § 216E.12, subd. 4.
)
3. The attached MEMORANDUM shall be made part of this Order as if fully set out
- herein.
0y : IT IS SO ORDERED.
Date: % [ / 20 [/ W
_ : Fr undrat
2 f District Court
FiLep )~
Stearns 00unty
: District Court
O By . CherviB.
Depuly -
- JUDGMENT
I hereby certify that the foregoing Order/Conclusions of Law
constitutes that Judgnie of the Court.
Dsted | o
O - Timoty .
By:. Depsty

Add. 2



MEMORANDUM

L BACKGROUND FACTS

On October 19, 2010 and December 1, 2010, Petitioners co@enced these condemnation
actions by filing their Petitions with the District Court Administrator. Petitioners have brought
these actions to acquire easements across various parcels of land located in Stearns County.
These easements, as well as others acquired by Petitioners through direct negotiation, are
necessary for the construction, operation and main_tenance of 345 kV High Voltage Transmission

Lines (“"HVTL”). The HVTL project extends for approximately 28 miles between Monticello

and St. Cloud.

@)

The relevant Respondents remaining in these actions are owners of the parcels Petitioners

seek to acquire. Pursuant to Minn. Stat. § 216E.12, subd. 4, otherwise known as the “Buy-the-

. Farm” statute, these Respondents have exercised their option to require the utilities to condemn
‘their:entire fee interest in the properties. The issues currently before the Court are: (1) does

" Minn. Stat. § 117.187 regarding the payment of “minimum compensation” apply to homesteads

where the owners have elected the “buy-the-farm” option under Minn. Stat. § 216E.12; and (2)
are Petitioners required to pay relocation benefits and services under Minn. Stat. § 117.52 to
homeowner/occupants who have elected the “buy-the-farm” option under Minn. Stat. § 216E.12?

I. LAW AND ANALYSIS

A. Minimum Compensation

Minnesota Statutes Chapter 216E, known as the Minnesota Power Plant Siting Act, gives

" public utilities such as Petitioners, the power to condemn property in eminent domain

proceedings. The specific eminent domain and condemnation powers of utilities at issue here are

found in Minn. Stat. § 216E.12. Pursuant to Chapter 216E, Petitioners have obtained a permit
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for the construction of high-voltage transmission lines and have begun the process of acquiring
easements across the necessary property. Respondents, as owners of the properties subject to
Petitioners’ easements, made a “buy-the-farm” election under Minn. Stat. § 216E.12, subd. 4 to
have Petitioners condemn a fee interest in their entire properties.

Petitioners now argue that when a property owner makes a “buy-the-farm” election under
Minn. Stat. § 216E.12, subd. 4, the public utility acquiring the fee interest in the subject property
does nof have to pay minimum compensation or relocation benefits to that person. For the
reasons set forth herein, the Court does not agree with Petitioner’s argument, as the plain

language of the applicable statutes dictates otherwise.

A critical starting point in this statutory analysis is that in proceedings for the acquisition

.of property for the “construction of a route or a site, the prbceedings shall be conducted in the

manner proscribed in chapter 117, except as otherwise specifically provided in this section.”
Minn. Stat. § 216E.12, subd. 2 (emphasis added). Upon review of Minnesota Statutes Chapter
216E, the Court finds that the legislature did not see fit to except minimum compensation under
Minn. Stat. § 117.187 or relocation benefits under Minn. Stat. § 117.52 from Chapter 216E .
proceedings. |

’(jnder Minnesota Statutes Chapter 117, the legislature has provided that
“[n]otwithstanding any other provision of law, including any charter provision, ordinance,
statute, or special law, all condemning authorities, including home rule charter cities and all
other political subdiviéions of the state, must exercise the power of eminent domain in
accordance with the provisions of this chapter, including all procedures, definitions, remedies,
and limitations.” Minn. Stat. § 117.012, subd 1. The case law on statutory construction provides

that “a statute is to be construed, whenever reasonably possible, in such a way to avoid
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irreconcilable differences and conflicts with another statute.” Miller v. Colortyme, Inc., 518
N.W.2d 544, 551 (Minn. 1994). In this case, the Court finds that Minn. Stat. § 216E.12 and
Minn. Stat. § 117.187 are not in conflict with each other. Additionally, “[c]ourts should be
extremely cautious in reading an exception into a statute.” United States v. City Nat'l Bank of
Duluth, 31 F.Supp. 530, 535 (D. Minn. 1939).

Another important factor in this analysis is that the Minnesota Constitution provides that
“[p]rivate property shall not be taken, destroyed or damaged for public use without just
compensation.” Minn. Const. art. I, § 13. See also U.S. Const. amend. V. In this case,

Respondents’ properties are being taken by Petitioners for public utility use under the

@)

O

O

governmentally delegated power of eminent domain. In such cases, the question is whether
“justice and fairness require that the economic injuries caused by public action be compensated”
by thg entity causing the taking. Wensmann Realty, Inc. v. City of Eagan, 734 N.W.2d 623, 632
(Minn. 2007). The Courts have generally ruled in favor of the property owners when presented
with such question. See, e.g., DeCool_c V. Rochester Int'l Az‘rport Joint Zoning Bd.,  N.W.2d
2011 WL 1135459 (Minn.); Loretto v. Telepromipter Manhattan CATV Corp., 458 U.S. 419
(1982). Based on the foregoing analysis, the Court finds that Respondents who have made a
“buy-the-farm™ election under Minn. Stat. § 216E.12, subd. 4 are also entitled to minimum
compénsation under Minn. Stat. § 117.187.
B. Relocation Assistar';ce

The same analysis and reasoning that applied to the issue of minimum compensation as
set fortﬁ above, applies with equal force to the issue of relocation assistance under Minn. Stat. §
117.52. The legislature did not excei)t relocation benefits from the statutory scheme created

under Minnesota Statutes Chapter 216E, nor were eminent domain proceedings involving
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HVTLs excepted from Minnesota Statutes Chapter 117. In further support of the conclusion that

minimum compensation and relocation benefits are available to Respondents who made a “buy-

the-farm” election, the legislature has mandated that these two statutes are applicable in cases

where the use of eminent domain authority is exercised by a public service corporation for the

purpose of constructing “a high-voltage transmission line of 100 kilovolts or more.” Minn. Stat.

§ 117.189(1).

II. CONCLUSION

The plain language of Minnesota Statutes Chap;,ers 117 and 216E provide that public

utilities who exercise the power of eminent domain for the construction of HVTLs must abide by

N

O

the procedures and remedies in Chapter 117. Under Minnesota Statutes Chapter 117, regardless

of whether a private property owner has made an election under Minn. Stat. § 216E.12, subd. 4,

the property owner is entitled to minimum compensation under Minn. Stat. § 117.187 and

relocation benefits under Minn. Stat. § 117.52. In this case, Petitioners shall provide these

benefits to Respondents who have made a “buy-the-farm” election, pursuant to Minn. Stat. §

216E.12, subd. 4.

F.J.K.




State of Minnesota District Court

Stearns County Seventh Judicial District
Court File Number: 73-CV-10-9472 |

Case Type: Condemnation

Notice of:

STEVEN JOHN QUAM X | Filing of Order
FREDRIKSON & BYRON X | Entry of Judgment
200 S 6TH ST STE 4000 Docketing of Judgment

MINNEAPOLIS MN 554024125

O

Northern States Power Company et al vs Victor E Spears et al

You are hereby notified that the following occurred regarding the above-entitled matter:

X | An Order was filed on May 18, 2011.

X | Judgment was entered on May 18, 2011.

You are notified that judgment was docketed on

at in the amount of $. Costs and interest will accrue on this amount from the
date of entry until the judgment is satisfied in full.

Dated: May 18, 2011

Court Administrator

Stearns County District Court

725 Courthouse Square Room 134
St. Cloud MN 56303
320-656-3620

cc:  Stearns Cooperative Electric Association
North American Mortgage Co.
Wells Fargo Bank NA
State Bank of Kimball
Lamar OCI North Corporation
CitiMortgage Inc
Daniel J Happe
Stearns County Dept - AUDITOR-TREASURER
IGOR SCOTT LENZNER
EDWARD J LAUBACH, Jr.
BRADLEY V LARSON

A true and correct copy of this Notice has been served by mail upon the parties named herein at the last
known addreéss of each, pursuant to Minnesota Rules of Civil Procedure, Rule 77.04.

MNCIS-CIV-142 STATE Notice ‘ Rev. 09/2010
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State of Minnesota
Stearns County

District Court
Seventh Judicial District

Court File Number: 73-CV-10-10828 |

STEVEN JOHN QUAM

FREDRIKSON & BYRON
200 S 6TH ST STE 4000
MINNEAPOLIS MN 554024125

X

X

Case Type: Condemnation

Notice of:

Filing of Order
Entry of Judgment

Docketing of Judgment

Northern State Power Company et al vs. Roger A Aleckson et al

You are hereby notified that the following occurred regarding the above-entitled matter:

CcC:

X | An Order was filed on May 18, 2011.

X | Judgment was entered on May 18, 2011.

Dated: May-18,2011

Court Administrator

Stearns County District Court
725 Courthouse Square Room 134

St. Cloud MN 56303
320-656-3620

Country Side Campers. and Distribution Company

- STEARNS BANK NATIONAL ASSOCIATION

Dorothy Amundson

SHERBURNE STATE BANK

DRE Builders Inc

John A Krause v
CLEARWATER RENTAL CENTER
KAF Property LLC

- Franklin Outdoor Advertising Company Inc

AMERICAN HERITAGE NATIONAL BANK
ANNANDALE STATE BANK

Clarke Mosquito Control Products Inc

Tire Solutions Inc

FIRST STATE BANK OF KENSINGTON
NORTHGATE HOMES INC

ASSOCIATED BANK NATIONAL ASSOCIATION

- Neils Franz & Chirhart PA

State Bank of Cold Spring

PHH Mortgage Corporation

AFS CHECK SYSTEMS INC

LIBERTY SAVINGS BANK FSB

Wells Fargo Home Mortgage Inc -

U S BANK NATIONAL ASSOCIATION ND
FREEPORT STATE BANK

AT & T Communications of the Mldwest Inc

MNCIS-CIV-142 STATE ' Notice

Rev. 09/2010
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Levimo LLC

PNC Bank National Association

The Antioch Company LLC

Creative Memories Inc

BNSF RAILWAY COMPANY
Farmers Union Industries Foundation Inc
Park 5 Investments LLC

LANDWEHR CONSTRUCTION, INC.
City of St Augusta

Estate of Duane G Kiffmeyer

Richard Kiffmeyer

Joan A Kiffmeyer

Renee M Albers

Roland A Albers

White Oak Farm Limited Partnership
Robert J Klaverkamp

KEITH E. KLAVERKAMP
MARGARET E RICE

O

Paynesville Area Health Care System
Citibank South Dakota NA

Clearwater Hotels LLC :
THE FIRST NATIONAL BANK OF COLD SPRING
State Bank & Trust

Mack Investment Group LLC

McDonalds Corporation

Southwest Resources LLC

ANCHOR BANK NA

QWEST CORPORATION

Minnesota Housing Finance Agency

Scott K Stainbrook

Renotta G Stainbrook

Wells Fargo Bank NA

Stearns Cooperative Electric Association
National Pipeline Reserve LLC _
Stearns County Dept - AUDITOR-TREASURER
MICHAEL COYNE RAJKOWSKI

IGOR SCOTT LENZNER

ADAM ALLEN RIPPLE

NICHOLAS ROBERT DELANEY
STUART TODD ALGER

BRUCE D MALKERSON

SUSAN MARIE KADLEC

MARVIN A LISZT

MATTHEW HARVEY JONES

- ANDREW DAVID HULTGREN

A true and correct copy of this Notice has been served by mail upon the parties named herein at the last known
address of each, pursuant to Minnesota Rules of Civil Procedure, Rule 77.04.

MNCIS-CIV-142 STATE Notice Rev. 09/2010
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STATE OF MINNESOTA

IN COURT OF APPEALS
Northern States Power Company, et al., ORDER
Petitioners, ' #A11-1116

Vs.
Roger A. Aleckson, et al., '

Respondents.

v,

Considered and decided by Johnson, Chief Judvgcv:; Kl@h?}f?ﬂl’ﬂ%?i _‘and.Schlellhas,
Judge.

BASED ON THE FILE, RECORD, AND PROCEEDINGS, AND FOR THE
FOLLOWING REASONS: |

Petitioners are utilities building high-voltage transmission lines for the CapX 2020
project, and for which they are condemning easements. Respondents are owners of
properties condemned for the project who have invoked their rights under Minn. Stat.
§ 216E.12, subd. 4 (2010) to compel petitioners to acquire fee title to their properties. By
order filed May 18, 2011, the district court ruled that, in connection with the taking of
respondents’ properties, the statutory | provisions requiring awards of minimum
compensation under Minn. Stat. § 117.187 (2010) and relocation benefits under Minn.
Stat. § 117.52 (2010) are applicablé. Petitioners sought discretionary review by this court

of that ruling. Petitioners also asked the district court, under Minn. R. Civ. App. P.
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103.03(i), to certiBf its ruling to this court as important and doubtful. By order filed
August 16, 2011, the district court found the questions important and doubtful but denied
certification because the May 18, 2011 order did not, as is required by Minn. R. Civ.
App. P. 103.03(i), deny either a motion to dismiss for failure to state a claim upon which
relief could be granted or a motion for summary judgment. We now address the petition
for discretionary review.

This court has discretion to accept review of an otherwise unappealable order.

Minn. R. Civ. App. P. 105.01. When deciding whether to grant a pefition for

Q)

O

discretionary review, this court evaluates a number of factors, including the extent to
which the challenged decision is vested in the district court’s discretion, whether the
ruling is questionable or involves an unsettled area of the law, the impact of the ruling on
the parties’ ability to proceed, the importance of any legal issue presented, whether
appellate review would benefit from the development of a more complete record, whether
the legal issue would evade review if the appeal is deferred until the underlying case has

been decided, and any special circumstances presented by the case. See Gordon v.

- Microsoft Corp., 645 N.W.2d 393, 399-402 (Minn. 2002).

Because the interpretation of statutes is a legal question subject to de novo review,
Swenson v. Nickaboine, 793 N.W.2d 738, 741 (Minn. 2011), the questions presented by
the May 18, 2011 order do not involve the exercise of discretion. The district court’s

order concerns an unsettled area of the law in that there is no binding precedent on point.

The legal issue at the heart of the district court’s ruling is important and is likely to have
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an impact on the parties’ ability to proceed in this case and in other cases. Further
development of the record does not appear necessary. In addition, the CapX 2020 project
is significant in scope. Without discretionary review, the potential exists for conflicting
district court decis'ions in currently pending and future CapX 2020 litigation. These
factors suggest that this court should grant discretionary review of the May 18, 2011
order.

IT IS HEREBY ORDERED:

L. The petition for discretionary review is granted.

)

2. In accordance with Minn. R. Civ. App. P. 105.03, these matters shall
proceed as if a notice of appeal were f:iled‘ én September 1, 2011.

3. Petitioner-appellants shall serve and file a statement of the case cqmplying
with Minn. R. Civ. App. P. 133.03 and Form 133 on or before September 12, 201 1.

Dated: August 31, 2011

BY THE COURT

/s/
Matthew E. Johnson
- Chief Judge









