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August 16, 2012 
 
Clerk of Court 
Dane County Circuit Court 
215 S Hamilton St. 
Madison, WI 53703 
 

RE:  NoCapX 2020 & Citizens Energy Task Force – Joint Petition for Judicial Review 
In the Matter of the Application for a Route Permit for the CapX 2020 Hampton-
Alma-LaCrosse High Voltage Transmission Lines 
Court File: _______________________ 

 Wisconsin PSC Docket 05-CE-136 
 
Dear Clerk of Court: 
 
Enclosed for filing please find an original and two copies of NoCapX 2020 and Citizens Energy 
Task Force’s Joint Petition for Judicial Review of the Public Service Commission of 
Wisconsin’s Final Decision in PSC Docket 05-CE-136. 
 
A copy is being served today by hand delivery upon the respondent Public Service Commission 
of Wisconsin.  Copies are also being served today by mail on all parties to the proceeding below, 
in accordance with Wis. Stat. §227.53. 
 
I have also enclosed the Pro Hac Vice Petition and Affidavit filed with the Public Service 
Commission in this matter for the Court’s consideration.  The Administrative Law Judge 
determined that Pro Hac Vice admission was not required, but the Circuit Court is another 
matter.  If you would prefer an updated Pro Hac Vice Petition, please let me know. 
 
Very truly yours, 

 
Carol A. Overland     
Attorney at Law 
 
cc: PSC Service List – Appendix A 
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STATE OF WISCONSIN                   CIRCUIT COURT                      DANE COUNTY 

 

NoCapX 2020 
c/o Legalectric 
1110 West Avenue 
Red Wing, MN  55066  
   
 and 
 
Citizens Energy Task Force 
P.O. Box 3571 
La Crosse, WI  54602 

Petitioners,         Petition for Judicial Review 

vs.                                 Case No. _______________ 

Public Service Commission of Wisconsin.                 PSC Docket 05-CE-136 
610 North Whitney Way 
P.O. Box 7854 
Madison, WI  53707-7854 
 
 Respondent. 

 

AFFIDAVIT OF MAILING 
______________________________________________________________________________ 
 

STATE OF MINNESOTA ) 
    ) SS. 
COUNTY OF GOODHUE ) 
  
 
 Alan Muller, after being first duly sworn on oath, states and deposes that on August 16, 
2012, he served by U.S. Certified Mail the named parties listed below with a copy of the 
authenticated stamped copy of the Joint Petition for Judicial Review that was filed in Dane 
County Circuit Court on August 16, 2012. 
 
Public Service Commission  
610 N. Whitney Way 
P.O. Box 7854 
Madison, WI  53707-7854 
 
 

Public Service Commission 
Diane Ramthun 
William Fannucchi 
610 N. Whitney Way 
P.O. Box 7854 
Madison, WI  53707-7854 
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Xcel Energy 
Lisa Agrimonti 
Valerie Herring 
Briggs & Morgan, P.A. 
2200 IDS Center 
80 So. 8th St. 
Mpls., MN  55402 
 
WPPI Energy 
Tim Noeldner 
1425 Corporate Center Drive 
Sun Prairie, WI  53590 
 
 
Citizens Utility Board 
Kira Loehr 
Dennis Dums 
16 North Carroll Street, Suite 640 
Madison, WI  54703 
 
Patricia Conway 
21715 Nordale Avenue 
Ontario, WI  54651 
 
Wisconsin DOT 
James Thiel 
P.O. Box 7910 
Madison, WI  53707-7910 
 

Dairyland Power Cooperative 
Jeffrey Landsman 
Wheeler, Van Sickle and Anderson, S.C. 
25 West Main Street, Suite 800 
Madison, WI  53703 
 
 
 
American Transmission Company 
Lee Cullen 
Jeffrey Vercauteren 
Cullen Weston Pines & Bach LLP 
122 West Washington Ave, Suite 900 
Madison, WI  53703 
 
 
Clean Wisconsin 
Katie Nekola 
634 West Main Street, Suite 300 
Madison, WI  53603 
 
 
 
MISO 
Warren Day 
Day Law Offices 
2010 Hawkinson Road 
Oregon, WI  53575 
 

 
 
 
 
Dated this 16 day of August, 2012.   _______(signed, haven’t scanned yet)_ 

Alan Muller 
  

Signed and sworn to before me this    
16th  day of August, 2012. 
 
 
_____________________________ 
Notary Public    
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PUBLIC SERVICE COMMISSION OF WISCONSIN 

 

 

Joint Application of Dairyland Power Cooperative,  

Northern States Power Company-Wisconsin, and 

Wisconsin Public Power, Inc. , for Authority to 

Construct and Place in Service 345kV Electric    05-CE-136 

Transmission Lines and Electric Substation Facilities 

]for the CapX Twin Cities-Rochester-LaCrosse 

Project, Located in Buffalo, Trempealeau, and 

LaCrosse Counties, Wisconsin 

 

I DECLARE UNDER PENALTY OF PERJURY: 

1. That I am Carol A. Overland, Attorney at Law, Overland Law Office and Legalectric, 

1110 West Avenue (formerly P.O. Box 176), Red Wing, MN 55066.  I seek to appear and 

participate before the Public Service Commission and its administrative law judge as 

provided by SCR 10.03 (4)(d), or if deemed necessary, to appear pro hac vice in order to 

represent NoCapX 2020 in the above-captioned matter: 

 

2. That I am admitted to practice law in the highest court of the state of Minnesota, 

Minnesota License No. 254617. 

 

3. That there are no disciplinary complaints filed against me for violation of the rules of 

those courts; 

 

4. That I am not suspended or disbarred from practice for disciplinary reasons or reason of 

medical incapacity in any jurisdiction; 

 

5. That if pro hac vice admission is deemed necessary, I am associated with Daniel D. 

Hannula, Attorney at Law, of Hannula & Halom, with offices at 515 Belknap Street, 

Superior, Wisconsin, 54880, and licensed to practice law in Wisconsin, Wisconsin 

Attorney License Number 1015864. 

 

6. That I do not practice or hold out to practice law in the State of Wisconsin. 

 

7. That I acknowledge the jurisdiction of the courts of the State of Wisconsin over my 

professional conduct, and I agree to abide by the rules of the Public Service Commission 

of the State of Wisconsin and the Wisconsin Court of Appeals and the Rules of 

Professional Conduct for Attorneys, if I am admitted pro hac vice; 

 

8. That I have complied fully with SCR Rule 10.03 (4); 

 

9. That I am requesting an Order allowing me to appear and participate in the above-

captioned proceeding as provided by SCR 10.03(4)(d), or in the alternative, an Order of 
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admission pro hac vice as provided by SCR 10.03(4)(b), to represent intervenors before 

the Public Service Commission in the above-captioned matter to its conclusion, including 

but not limited to participating in Prehearing Conferences, Information Requests, filing 

and arguing motions, filing witness testimony, participating in the evidentiary hearing, 

and filing post-hearing briefs. 

 

I have appeared and participated before the Public Service Commission in the Arrowhead Project 

transmission docket (05-CE-113), and in the Chisago Project transmission docket (1515-CE-102 

and 4220-CE-155) for a limited time in 2002, both without the necessity of pro hac vice 

admission. 

 

I have been admitted pro hac vice in the courts of the State of Wisconsin only once before, in 

Forest County in 1997, and have not applied since, nor have I applied previously in this calendar 

year. 

 

If Pro Hac Vice is deemed necessary, I will immediately forward my payment of the pro hac vice 

fee to the Office of Lawyer Regulation. 

 

       
Dated: July 22, 2011     ______________________________ 

Carol A. Overland, MN Lic. #254617 

Attorney at Law 

Legalectric.org 

1110 West Ave (formerly P.O.Box 176) 

Red Wing, MN  55066 

(612) 227-8638 

overland@legalectric.org 
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STATE OF WISCONSIN                   CIRCUIT COURT                      DANE COUNTY 

 

NoCapX 2020 
c/o Legalectric 
1110 West Avenue 
Red Wing, MN  55066  
   
 and 
 
Citizens Energy Task Force 
P.O. Box 3571 
La Crosse, WI  54602 

Petitioners,         Petition for Judicial Review 

vs.                                 Case No. _______________ 

Public Service Commission of Wisconsin.                 PSC Docket 05-CE-136 
610 North Whitney Way 
P.O. Box 7854 
Madison, WI  53707-7854 
 
 Respondent. 

 

JOINT PETITION FOR JUDICIAL REVIEW 
______________________________________________________________________________ 
 

 Petitioners NoCapX 2020 and Citizens Energy Task Force, by their attorney, Carol A. 

Overland, hereby petition the Court pursuant to Wis. Stat. §196.491(3)(j) and Wis. Stat. §227.52, 

et. Seq. for review of the Final Decision in Public Service Commission docket 05-CE-136, a 

Certificate of Public Convenience and Necessity, issued by the Wisconsin Public Service 

Commission (hereinafter “PSC”) in its Final Decision dated May 30, 2012 (Attached, Exhibit A 

and B).  In that Final Decision, the Commission approved the application of Northern States 

Power Company-Wisconsin (NSPW), Dairyland Power Cooperative (DPC), and WPPI Energy 
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(WPPI) (hereinafter “Applicants”) for a CPCN.  Petitioners timely filed a joint Motion for 

Reconsideration, which was denied by the Commission on July 17, 2012. 

BACKGROUND 

Petitioner NoCapX 2020 is a “non-resident” party, a non-stock Minnesota non-profit 

corporation, and is not established as an IRS 501(c)(3) non-profit, with over 750 participants in 

its listserve, including landowners with substantial interests that will be directly affected by 

permitting of CapX 2020 transmission and who are ratepayers of Xcel Energy a/k/a Northern 

States Power and Dairyland Power Cooperative.  NoCapX is an Intervenor granted full party 

status status in the Public Service Commission docket 05-CE-136 for the CapX 2020 Hampton-

Rochester-La Crosse transmission project. 

Petitioner Citizens Energy Task Force (hereinafter “CETF”) is a “non-resident” party, a 

non-stock Minnesota non-profit corporation, and is not established as an IRS 501(c)(3) non-

profit.  CETF was incorporated in Minnesota for the CapX 2020 Minnesota CoN, is  based in La 

Crosse, Wisconsin and is a Wisconsin and Minnesota focused public interest and educational 

organization, with participants, members and directors who live, work, and own property in both 

states.  CETF is an Intervernor granted full party status in the Public Service Commission docket 

05-CE-136 for the CapX 2020 Hampton-Rochester-La Crosse transmission project. 

Both Petitioners are “non-resident” non-profit corporations, and jurisdiction rests with the 

Dane County Circuit Court, home of the Public Service Commission and the county where the 

dispute arose.  Wis. Stat. §227.53, Subd. 3. 

Respondent Public Service Commission (hereinafter “PSC”) is an independent agency of 

the State of Wisconsin, created under Wis. Stat. §15.79, as defined under Wis. Stat. §227.10(1).  

The PSC’s address is 610 No. Whitney Way, P.O. Box 7854, Madison, Wisconsin, 53707-7854.  
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NATURE OF PETITIONERS’ INTEREST 

PETITIONERS ARE AGGRIEVED BY THE COMMISSION’S DECISION 

As Intervenors with full party status in the Public Service Commission docket 05-CE-

136, NoCapX 2020 (hereinafter “NoCapX”) and Citizens Energy Task Force (hereinafter 

“CETF”) submit this Joint Petition for Judicial Review under Wis. Stat. §227.53.   

NoCapX is an umbrella organization of legal and educational advocacy in Wisconsin and 

Minnesota, representing groups, individuals, the public interest and landowner interests, with 

participants who live, work, and own property in both states.  NoCapX 2020 has intervened in 

the Certificate of Need docket in Minnesota (06-115), the Fargo-St. Cloud (09-1056), Brookings-

Hampton (08-1474) and Hampton-Rochester-LaCrosse (09-1448) routing dockets in Minnesota, 

and the USDA’s Rural Utilities Service Environmental Impact Statement, in addition to this 

CPCN docket in Wisconsin.  NoCapX 2020 is a non-stock Minnesota non-profit corporation, and 

is not established as an IRS 501(c)(3) non-profit, with over 750 participants in its listserve, 

including landowners with substantial interests that will be directly affected by permitting of 

CapX 2020 transmission and who are ratepayers of Xcel Energy a/k/a Northern States Power and 

Dairyland Power Cooperative. 

No CapX’s primary interest is regarding the impact of significantly decreased demand on 

the need for this transmission line, and the market-driven and market-based purpose of this 

project.  No CapX is concerned that building these transmission lines is against the public 

interest because it will increase wholesale coal and nuclear generation for sale in more lucrative 

distant markets at the expense of local ratepayers and landowners.  NoCapX is also concerned 

about the capacity of the project, grossly understated in this docket when compared with the 

Minnesota Certificate of Need docket, applicant press releases, and transmission studies in the 

record.   
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No CapX has an interest in the environmental impacts of crossing the Mississippi River, 

limitation of environmental review and Commission consideration to only one geographical 

crossing and without due consideration of undergrounding the line, and the failure of 

coordination of state and federal environmental review.  NoCapX also has an interest in the 

impact of the lines on property values; the impact of the announcement of a proposed route and 

of perception of impacts on public health and property values; diminished ability to secure FHA 

financing, and landowners ability to relocate and get out from under the line.   

Citizens Energy Task Force (hereinafter “CETF”) is based in La Crosse, Wisconsin and 

is a Wisconsin and Minnesota public interest and educational organization, with participants, 

members and directors who live, work, and own property in both states.  CETF’s mission is to 

collaborate with individuals, organizations, and agencies with organizing, legal, and public 

education strategies to represent citizens who question the need for these particular high voltage 

power lines, and who support clean, sustainable, locally-generated power sources.   

  CETF’s members and directors have substantial interests that will be affected by any 

action in the above-captioned docket because the routes proposed would directly affect CETF 

members who own land and reside along the route.  CETF members are ratepayers of Dairyland 

Power Cooperative and Xcel Energy a/k/a Northern States Power.  CETF members own land 

over which the Applicants have proposed transmission lines, and whose land could be taken by 

eminent domain if routed over their land.   

CETF was an intervenor in the Minnesota Public Utilities Commission’s (PUC) 

Certificate of Need proceeding, MPUC Docket 06-1115, which resulted in a Certificate of Need 

for this CapX 2020 Hampton-LaCrosse transmission line.  CETF’s primary focus is the lack of 

need for this transmission line.  CETF is concerned that building these transmission lines is 
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inimical to the public interest because it will increase use of coal and nuclear generation for 

market sales at the expense of its members and other local ratepayers and landowners.  CETF is 

very concerned that these transmission additions will increase system instability, market control, 

and put their electrical supply at risk.  

CETF is also concerned about the environmental impacts of crossing the Mississippi 

River at any of the crossings proposed, including avian impacts of crossing the largest migratory 

bird flyway in North America, the visual impacts of a crossing over the bluffs and river, and of 

the impacts of magnetic fields and life under and adjacent to the transmission lines. 

 The PSC’s Final Decision approving the Certificate of Public Convenience and Necessity 

in this docket constitutes an administrative decision which is subject to judicial review.  Wis. 

Stat. §227.52, et seq.  As Intervenors, Petitioners are aggrieved parties with the right to appeal 

the Commission’s decision and participate in this proceeding.  Wis. Stat. §227.53(1)(d).  The 

Commission’s decision directly adversely affects the Petitioners’ substantial interests, as member 

landowners along the route own land that will be taken and will suffer loss of property value; as 

ratepayers of the Applicant utilities, having to pay for the transmission line’s capital costs and 

increased rates, as well as ongoing service costs; as residents affected by impacts of the 

transmission line, including aesthetic impacts, electric and magnetic fields, and degradation of 

the environment. 

GROUNDS FOR REVIEW 

 Petitioners contend that the decision should be reversed or modified based on the Scope 

of Review found in Wis. Stat. § 227.75.  Specifically disputed issues include: 

A. Agency procedure was neither fair nor correct, and requires remand to the PSC. 
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Petitioners raise due process issues based on the procedure adopted by the Commission that 

is contrary to statute and rule.  For example, the Notice for Hearing issued by the Public Service 

Commission is neither fair nor correct because it is insufficient and inadequate under Wis. 

Admin. Code §2.09 as it does not state the legal basis for the hearing or provide a Comment 

deadline, and further, it restricts content and scope of public comments through prior restraint, 

specifically stating that: 

• A person shall limit a public comment to non-technical personal knowledge or personal 
opinion; 

• A person may reference in a comment, but may not include as part of a comment, any 
document not written or substantially modified by that person; 

• The Commission shall only accept documents offered to supplement a comment for the 
purpose of showing the basis of an opinion, not for the proof of the matter asserted; 

• Parties may object to the receipt of a public comment. 
 

Further, the public was not provided with opportunity to ask questions of the Applicant on 

the record.  See Notice, January 13, 2012 (Record, ERF 158256).  Non-parties have the “Right to 

Testify” but by stating in the Notice that only one Comment was allowed, and at the public 

hearing those wishing to speak were allotted only 3 minutes, the Commission placed significant 

restrictions on members of the public’s right to testify.  PSC Code 2.20(2). 

The Notice impermissibly prejudges and rejects public testimony and exhibits and is a 

content restriction -- a prohibited restriction of speech.  See Near v. Minnesota, 283 U.S. 697 

(1931) Hill v. Colorado, 530 U.S. 703 (2000); Ward v. Rock Against Racism, 491 U.S. 781 

(1989).  This restriction conflicts with the right to testify at a hearing without becoming a party 

and with the statutory requirement to “admit all testimony having reasonable probative value…”   

Wis. Admin. Code. PSC 2.20(2); Wis. Stat. §227.45(1).   The statute provides procedures for 

official notice of established or scientific fact.  Wis. Stat. 227.45(3).  The particular provisions of 
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the Notice at issue have the effect of an Order, and the limitations unduly limited and had a 

chilling effect on public participation in this docket 

The Petitioner brought an interlocutory motion under Wis. Admin. Code PSC §2.27.(1), and 

requested that the Commission reissue the Hearing Notice.  The Motion was not taken up by the 

Hearing Officer, and hence, denied by default.    

NoCapX and CETF were also constrained and restricted in their participation through denial 

and limitation of Intervenor Compensation.  NoCapX was denied funding entirely, and CETF 

was provided funds only for limited representation and nominal expenses, and completely denied 

funding for expert witnesses, claiming duplication of efforts, which meant experts could not be 

presented and funds were insufficient to present a case in chief.  Record, ERF 159122 (CETF); 

ERF 158363 (NoCapX).  Other intervenors receiving Intervenor Compensation did not utilize 

experts for aspects proposed by Petitioners in their workplan, and throughout the hearing those 

other Intervenors sat silent with nominal or no participation.  The Commission’s rejection of 

Petitioners’ request prevented an effective intervention and informing of the record. 

B. Interpretations of law were erroneous, and requires the order be modified or 
remanded to the PSC. 

 
The Commission made an error of law in its analysis of the Wisconsin Dept. of 

Transportations scenic byway easements and failed to defer to the DOT’s expertise regarding its 

easements.  Where an administrative decision is subjected to judicial review, the courts defer to 

the agency, based on agency expertise.  In this case, the PUC is not the agency with the expertise 

in DOT easements – the agency with the expertise, the agency to which the courts would give 

great deference regarding DOT easements, is the Department of Transportation.  Regarding its 

Order on DOT easements, the PSC’s decision is not reasonable.  Wis. Stat. §227.57(10) Upon 

such review due weight shall be accorded the experience, technical competence, and specialized 
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knowledge of the agency involved, as well as discretionary authority conferred upon it. See also, 

e.g., Clean Wisconsin, Inc. v. Public Service Commission, 2005 WI 93, 282 Wis. 2d 250, 700 

N.W.2d 768, 04-3179; see also Wisconsin End-User Gas Ass'n v. PSC, 218 Wis. 2d 558, 565, 

581 N.W.2d 556 (Ct. App. 1998). 

C. Determinations of fact or policy within the agency's exercise of delegated 
discretion are not supported by substantial evidence in the record and requires 
remand to the PSC. 

 
The Commission made a significant error of fact when it used the wrong cost amount in 

this docket.  Under CPCN criteria, the Commission is to address costs to Wisconsin ratepayers 

and perform a cost/benefit analysis.  In its Order, the Commission considered only the cost of the 

Wisconsin portion of the project, and not the entire project, from Hampton to LaCrosse, the 

entire cost of which will be borne, in part, by Wisconsin ratepayers.  Wisconsin ratepayers will 

be charged with a percentage of the cost of the entire line, estimated in the record at $507 

million, not $211 million.  Wis. Stat. §§ 196.491(3)(t); 196.49(3)(b). 

The Commission made another error of law in approving the CPCN for the Hampton-

Rochester-LaCrosse transmission line that will provide facilities unreasonably in excess of the 

probable future requirements.   The forecasts, modeling, and non-coincident peak demand 

numbers utilized by the Commission were overstatements and wishful thinking on the part of 

utilities, based on the outdated CapX 2004-2005 modeling, and contrary to current utility filings, 

forecasts, and industry reports in the record.  Wis. Stat. §196.49(3)(b) ; see also Wis. Stat. § 

196.491(3)(d)5 

The Commission also made an error of law by failing to review the eastward La Crosse – 

Madison/Badger-Coulee transmission project in conjunction with this Hampton-Rochester-La 

Crosse transmission project.  The record demonstrates that the Hampton-Rochester-La Crosse 

https://docs.legis.wisconsin.gov/document/courts/282%20Wis.%202d%20250
https://docs.legis.wisconsin.gov/document/courts/700%20N.W.2d%20768
https://docs.legis.wisconsin.gov/document/courts/700%20N.W.2d%20768
https://docs.legis.wisconsin.gov/document/courts/04-3179
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segment of CapX 2020 does not provide independent benefits, and is instead a radial line not 

connecting the 345 kV system, setting up system instability.  In other words, the line as approved 

is useless in isolation and instead increases the problems it is ostensibly meant to allieve.  The 

projects are phased, cumulative and connected actions, closely related and each is necessarily 

dependent on the other for functioning as described and as applied for, parts of a larger action 

from the Dakotas to Madison, and uses the larger action as the basis for its claim of “need.”  

CapX 2020 is “all connected.”  Wis. Stat. §1.11; WI Admin. Code SC 4.30; see also NEPA 40 

C.F.R. §1508.25()(1). 

D. The PSC’s exercise of discretion is inconsistent with PSC rules and state energy 
policy, requiring remand to the PSC. 

 
The Commission erred in its determination that the project provides regional benefits 

because Wisconsin law requires the Commission address “regional reliability benefits.” 

Reliability is an electrical term of art with specific meanings in this context.  While the statute 

requires a determination regarding “regional reliability benefits,” the Commission has removed 

the electrical “reliability” component from its analysis and decision.  The significant difference 

in the two terms is that “regional benefits” is an economic measure based on economic modeling, 

and “regional reliability benefits” is an electrical measure based on electric system analysis.  

This shift in criteria in the Commission’s decision is evidenced in its reliance on economic and 

market factors such as PROMOD modeling and claims of congestion and need for transfer 

capability.  In removing electrical “reliability” from its Order, and addressing only market issues, 

it has not met the statutory requirement to make a determination regarding “regional reliability 

benefits.”  These factors address market issues, not the electric reliability benefits to be 

considered under CPCN criteria.  Wis. Stat. § 196.491(3)(d)3t. 
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E. The PSC’s exercise of discretion is not explained, nor are Findings supported, 
sufficiently to determine whether the Order is supported by the record, 
requiring remand to the PSC. 
 

The Commission made an error of law because its Order did not address the statutory 

criteria for transmission need and siting.  The Commission did not make the requisite 

determinations, instead it made conclusory statements with “Findings of Fact” that did not 

reference facts in the record, and which are contrary to the record.  A reviewing court would 

have no basis to affirm the Commission’s decision because there are no fact citations associated 

with the “Findings” and no way to tell what in the voluminous record supports the Order.  Wis. 

Stat. §196.491(3)(d).196.491(3)(d); see also PSC 2.03(1). 

F. The PSC’s exercise of discretion is in violation of a statutory provision and 
requires remand. 
 

The Commission made an error of law because it did not properly address conservation 

and efficiency and Wisconsin’s energy hierarchy.  In a CPCN analysis and decision, the 

Commission must evaluate alternatives, including but not limited to those in the energy 

hierarchy, such as conservation, efficiency and renewable options, individually and in 

combination, and must reject all or part of the project if it does not utilize the statutory energy 

hierarchy.  Instead, PSC staff rejected conservation and efficiency measures without requisite 

consideration of system alternatives in combination.  Wis. Stat. §§ 1.12(4); 196.025(1)(b)(1).  

See also Wis. Stat. §1.11;Wis. Admin. Code PSC 4.40(2)(e); NR 103.07(3). 

PRAYER FOR RELIEF 

 WHEREFORE, Petitioners request judgment in their favor as follows: 

1. Declaring that the PSC’s Certificate of Convenience and Necessity Final Decision is 

reversed, set aside, and vacated, or, in the alternative, remanded to the PSC for further 

action; 
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2. Such other relief as the Court may deem just and equitable. 

       
 

Dated: August 16, 2012    ______________________________ 
Carol A. Overland, MN Lic. #254617 
Attorney at Law – Pro Hac Vice in WI 
Legalectric.org 
1110 West Ave  
Red Wing, MN  55066 
(612) 227-8638 
overland@legalectric.org 
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Exhibit A 

 

Order Denying Requests for Rehearing 
July 17, 2012 



 
 

 
 

PUBLIC SERVICE COMMISSION OF WISCONSIN 
 

 
Joint Application of Dairyland Power Cooperative, Northern States 
Power Company-Wisconsin, and Wisconsin Public Power, Inc., for 
Authority to Construct and Place in Service 345 kV Electric 
Transmission Lines and Electric Substation Facilities for the CapX 
Twin Cities-Rochester-La Crosse Project, Located in Buffalo, 
Trempealeau, and La Crosse Counties, Wisconsin 

5-CE-136 

 
 

ORDER DENYING REQUESTS FOR REHEARING 

 On May 30, 2012, the Commission issued a Final Decision authorizing the construction of 

a 345 kilovolt (kV) transmission line from Alma to Holmen.  The Commission received 

14 petitions for rehearing.  Parties seeking rehearing are Patricia Conway and 

NoCapX2020/Citizens Energy Task Force (CETF).  The remainder of the requests come from 

individuals and the town of Stark.  All of the petitioners express disagreement with the 

Commission’s findings and determinations on various issues, and request rehearing on the 

application in this docket.  In a few of the requests, the petitioners suggest that new evidence 

should be considered. 

Dairyland Power Cooperative, Northern States Power Company-Wisconsin, and WPPI 

Energy (applicants) filed a response to the petitions for rehearing on June 29, 2012. 

The Commission considered this matter at its open meeting on July 12, 2012.  The 

petitions for rehearing are denied. 

PSC REF#:168501
P
u
b
l
i
c
 
S
e
r
v
i
c
e
 
C
o
m
m
i
s
s
i
o
n
 
o
f
 
W
i
s
c
o
n
s
i
n

R
E
C
E
I
V
E
D
:
 
0
7
/
1
7
/
1
2
,
 
1
:
1
8
:
0
2
 
P
M



Docket 5-CE-136 
 

2 

Standard and Timeline for Rehearing Requests 

 Under Wis. Stat. § 227.49(1), a petition for rehearing must be filed within 20 days after 

service of an order, and must specify in detail the grounds for relief sought and supporting 

authorities.  Under Wis. Stat. § 227.49(3), a rehearing will be granted only on the basis of: 

(a) Some material error of law. 

(b) Some material error of fact. 

(c) The discovery of new evidence sufficiently strong to reverse or modify the order, 

and which could not have been previously discovered by due diligence. 

Under Wis. Stat. § 227.49(5), the Commission may order a rehearing or enter an order 

with reference to the petition without a hearing, and shall dispose of the petition within 30 days 

after it is filed.  If the Commission does not enter an order disposing of the petition within the 

30-day period, the petition shall be deemed to have been denied as of the expiration of the 

30-day period.  Wisconsin Admin. Code § PSC 2.28 similarly provides that if the Commission 

does not decide a request made under Wis. Stat. § 196.39 within 30 days after filing of the 

request, the request shall be deemed denied. 

Filings 

 Fourteen petitions for rehearing were filed between June 14 and June 19, 2012.  The 

petitions are timely filed under Wis. Stat. § 227.49(1).  In addition to the two parties, Patricia 

Conway and NoCapX2020/CETF, the following 11 persons filed petitions: 

 Debra Severson1 

 Marilyn J. Pedretti 

 Bradley N. Walker 

 Bradford R. Price 
                                                
1 Ms. Severson’s last name appears to be misspelled in the heading of her petition as “Severon.” 
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 Sharon Kamrowski 

 James D. and Marcia A. Wine 

 Adena Eakles 

 Dennis Wortman 

 Edward Helmueller 

 John Corcoran 

 Joanne DeMaster 

The Energy Planning and Information Committee of the town of Stark in Vernon County 

filed the remaining petition. 

In addition to the timely-filed petitions, Kirk and Ellen Dettmann submitted an e-mail to 

a Commission staff member requesting a rehearing after the deadline for filing.  Although this 

petition is submitted out-of-time and was not filed using the appropriate procedures, the 

Commission will consider this petition under its general authority to take up any matter on its 

own motion under Wis. Stat. § 196.39(1).  The same legal standard for granting a petition for 

rehearing applies to this late-filed request. 

The applicants’ response to the petitions raises a standing issue regarding petitions filed 

by individuals who live outside the project area and state the claims raised do not demonstrate 

that there is any new evidence or material errors that warrant a rehearing. 

Discussion 

The petitioners request rehearing on the issues each believe were incorrectly decided by 

the Commission.  The majority of these issues were previously raised in this docket’s 

proceeding, and already considered by the Commission in issuing its Final Decision.  These 

issues concern Dairyland Power Cooperative’s ability to participate in the project; federal 
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renewal of the Production Tax Credit; the adequacy of cost/benefit analyses of the project; 

consideration of energy efficiency and conservation measures; the application of the 

transmission line siting priorities; compliance with the Wisconsin Environmental Policy Act; 

individual hardships related to the route; the effect of the Wisconsin Department of 

Transportation scenic easements on route selection; and consideration of the concerns expressed 

by members of the public in comments and testimony. 

The Commission considered the issues raised in the petitions in its deliberations and the 

Final Decision.  The Final Decision also describes the public hearing process that the 

Commission conducted for this project and how the public’s concerns were considered and 

addressed by the Commission. 

At least one petition asserted a violation of due process to the extent members of the 

public were limited to three minutes each for testifying at a public hearing.  However, in addition 

to the several public hearings held in the area of the project, members of the public had the 

opportunity to submit written comments in the docket.  Sufficient process was provided for 

public comment. 

Conclusion 

Wisconsin Stat. § 227.48 provides that a rehearing may only be granted on the basis of a 

material error of law or fact, or new evidence sufficiently strong to reverse or modify the order 

which could not have been previously discovered by due diligence.  While the petitions express 

disagreement with the Final Decision, the petitions, including the late-filed petition, do not 

demonstrate any material error of law or fact, nor do they present new evidence sufficiently 
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strong to require a reopening.  The petitions do not meet the statutory criteria to require a 

rehearing. 

The petitions for rehearing are denied. 

Dated at Madison, Wisconsin, this 17th day of July, 2012. 
By the Commission: 
 
 
 
Sandra J. Paske 
Secretary to the Commission 
 
SJP:DMR:JJL:cmk:DL:00584295 
 
See attached Notice of Rights
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