LA CROSSE COUNTY

STATE OF WISCONSIN CIRCUIT COURT Craccs
BRANCH If1 = o Li’?‘g}“m
FEB 2.
TOWN OF HOLLAND, MMEMEE 2018
. CLERQ ;':)-g' MT@

Petitioner, ! i GQ{fm
VS.
PUBLIC SERVICE COMMISSION CASE NO.: 15-CV-219
OF WISCONSIN, LA CROSSE

Respondent.
TOWN OF HOLLAND,

Petitioner,
VS.
PUBLIC SERVICE COMMISSION CASE NO.: 15-CV-379
OF WISCONSIN, LA CROSSE

Respondent.
MICHAEL J. KAUPER,

Petitioner,
V5.
PUBLIC SERVICE COMMISSION CASE NO.: 15-CV-1713
OF WISCONSIN, ” DANE

Respondent.

DECISION AND (ORDER

The Court has

filed in La Crosse County Circuit Court, and 15-CY+

DEecisio

reviewed the initial petitions

0 f]

N

the parties to 15-CV-219 and 15-CV-379,

1713, filed in Dane County Circuit Court,
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the later of which was
submissions of the pan
least there has not been any before this Court. Given
Court will first condu
consolidated before th
maltters this Court has |

For the reasons

1. Grant the M

in La Crosse County.

2. Deny the M

Crosse County.

3. Grant the M

4. Deny the M

15-CV-219: 1]
in La Crosse County

Final Decision of the

April 23, 2015 in PS

is Court. Then, the Court

urisdiction to hear.

otion to Amend the Petition {

otion to Dismiss 15-CV-379.

'he Petitioner, Town of Hollat
Circuit Court file 15-CV-219
Public Service Commissior

CW Docket No. 05-CE-142

not provided to the Court un

ties. There has not been any

¢t an analysis of whether an

set forth herein, the Court wil

otion to Consolidate 15-CV-2

otion to Consolidate 15-CV-1

Y

7

or

SUMMARY OF TF

»

L

ti

Q

WA

nd

January 25, 2016, as well as the various
ral argument, to date, in these matters, at
he various issues raised by the parties, the
or all of the referenced cases should be

1l decide the remaining Motions for the

19 and 15-C¥-379, both of which were filed

13, which was filed in Dane County, to La

Judicial Review in 15-CV-219.

IE CASES

. hereinafter “Holland,” on April 27, 2015,
filed a Petition for Judicial Review of the
W Wisconsin, hereinafter “PSCW,” dated

Through this decision, the PSCW issued

15-CV-219 — La Crosse
15-CV-379 — La Crosse
15-CV-1713 - Dane
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Company-Wisconsin, hereinafter “NSPW,” and colle

Certificate of Public Convenience and Necessity allc

American Transmissian Company LLC, hereinaffef “ATC,” and Northern States Power
ctively referred to herein as “Applicants,” a

wing Applicants to construct and operate a

345 kilovolt high voltage transmission line called “Badger-Coulee.” Said Petition was brought

under Sections 227.52 to 227.57, Wisconsin Statutes

to the PSCW Final Decision:

a. That it rests pn deficient environmental angl
potential alternatives tg constructing the Badger-Cou
b. Tha it is predicated on, and includes, matgri
¢. That it violates governing statutes and admin
d. That it departs from standing PSCW po

transmission lines that are asserted to be justified

graunds.

15-C'V-1713: The Petitioner, Michael J. Ka
in Dane County Circuit Court file 15-CV-1713, file
Decision issued by the PSCW dated April 23, 2015

this Final Decision, the PSCW issued ATC, and N8

Convenience and Negessily.

Wisconsin Statutes. Kauper alleges the following with

Said Petition was

1

in

DT

Holland alleges the following with regard

yses, particularly involving the analysis of

ee line and alternative routes;

al errors of law and fact;
istrative rules; and
icy governing the routing and siting of

on economic, as opposed to rcliability,

iper, hereinafter “Kauper,” on July 2, 2015,

W Petition for Judicial Review of the Final
PSCW Docket No. 05-CE-142. Through
PW (Applicants,) a Certificate of Public
pught under Sections 227.52 to 227.57,

regard to the PSCW Final Decision:

15-CV-219 — La Crosse
15-CV-379 — La Crosse
15-CV-1713 - Dane
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a. That the PSC

should be reversed or modified based upon the Scope

and
b, That the PS

information and materi

The Court, thro

any of the referenced ¢

15-CV-219: Hbolland, on July 10, 2015, in T

219, filed a Motion to

Amended Petition see

Request for Clarificati
Petition for Review ar
379 on July 14, 2015.

15-CV-379:

379, filed a Petition fc

dated April 23, 2015
dated June 15,2015, b
issued ATC, and NS

allowing Applicants to

I.

W's decision to choose route

W has made material errors
al error of fact in its final orde
a

ugh its own efforts, obtained

xhibits, on January 25, 2016.

Amend Petition for Review
ks Court review of the PSC
on dated June 15, 2015. The
¢ also set forth independently i
olland, on July 14, 2015, in
r Judicial Review of decisions
and the Orders on Petitions
oth in PSCW Docket No. 05-C
PW (Applicants,) a Certific

construct and operate a 345 k

Al

Q

La

11

W

17}

.8

0]

R

=
b’

at

i

over other viable and more logical routes

f Review found in Wis. Stat. Sec. 227.75;

of law and judgment based upon erroneous

copy of this Petition for Review, without

Crosse County Circuit Court file 15-CV-
d an Amended Petition for Review. The
*s Order on Petitions for Rehearing and
atter Holland wishes to add to the current

h the Petition for Review filed in 15-CV-

Crosse County Circuit Court file 15-CV-
of the PSCW, to include a Final Decision
- Rehearing and Request for Clarification
-142. Through these decisions, the PSCW
of Public Convenience and Necessity

ovolt high voltage transmission line called

15-CV-219 — La Crosse
15-C¥-379 — La Crosse
15-CV-1713 - Dane
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“Badger-Coulee.”

Statutes. Holland alleg

a. That it rests

potential alternatives to

b. That it is pre

c. That it violat

d. That it dep

transmission lines tha

grounds.

15-CV-219: T

CV-219, filed its Recd

Sai

yn deficient environmental an

he PSCW, on July 21, 2015,

Record List enumerated 375 documents, consisti

Matrix, Memorandum
Appearances, Exhibits,

15-CV-379: T
CV-379, filed its Notic
Dismiss sets forth the f

Review:

1. The PSCW

Minutes, Orders/Notices/Al
and Transcripts.
he PSCW, on July 31, 2015,

¢ of Motion, Motion to Disn

ssued its Final Decision in Dg

d Petition was brought und

es the following with regard t¢

constructing the Badger-Coul

dicated on, and includles, mate

arts from standing PSCW p

are asserted to be justifieg

rd List of Respondent Publig

d

i

es governing statutes and admin

|

ket

1¢

in

118

C

B
£
1]

CE

ol

in

4
i

Sections 227.52 to 227.57. Wisconsin
he PSCW Final Decision:

ses, particularly involving the analysis of
linc and allernative routes;

7l errors of law and fact;

istrative rules; and

icy governing the routing and siling of

on economic, as opposed to reliability,

La Crosse County Circuit Court file 15-
Service Commission of Wisconsin. Said
ol Briefs, Petitions/Motions, Decision

lavits, Requests to Intervenc/Notice ol

La Crosse County Circuit Court file 15-

55, and Supporting Brief. Said Motion to

ollowing grounds they believe warrant dismissal of Holland’s Petition for

ket 5-CE-142 on April 23, 2015 granting a

15-CV-219 — La Crosse
15-CV-379 — La Crossc
15-CV-1713 - Dane
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Certificate of Public C
Badger Coulee Project.

2. On May 13
Request for Clarilicatid
had 30 days after the

which the PSCW idenl

order the Petitions for Rehearing would be denied by

3. OnlJune 12
but did not serve the o
therefore, did not fu
227.48(5)(requiring ad
for Rehearing were d
227.49(5).

4. The PSCW
Petitions for Rehearin
which the PSCW ident
claims that service of
The PSCW argues th

Judicial Review Holla

rder until June 15, 2015. The

enied by operation of law of

/ contends that the parties tc

=]

onvenicnee and Necessity to

. 2015, the PSCW received
mn of the Final Decision. Purs
Petitions for Rehearing were
ifies as June 12, 2015. The P
)
2015, the PSCW signed an @
ly dispose of the Petitions| !
ministrative agency (0 serve

I

)
; were denied by operation of
ified as July 13, 2015. See id,
ts decision on the parties did[n
al the Court lacks competent

1d filed on July 14, 2015, and

Cq

\“\'J'

L1d

f}

S¢

1'd

P

de

LY

1

bnstruct a transmission line known as the

o timely Petitions for Rehearing and one
int to Wis. Stat. Sec. 227.49(5) the PSCW
led to enter an order disposing of them,
DW claims that if it failed to enter such an
peration of law on that date. /d.

ler addressing the Petitions for Rehearing,
SCW claims that the June 12, 2015 order,
br Rehearing. See id, Wis. Stat. Sec.
-cision). The PSCW claims the Petitions
June 12, 2015. See id. Wis. Stat. Sec.
the contested case had 30 days after the
law to file a Petition for Judicial Review,
Wis. Stat. Sec. 227.53(1)a)2. The PSCW

ht, and cannot, extend this time limitation.

o proceed on the untimely Petition for

hat the Court should therefore dismiss this

15-CV-219 — La Crosse
15-CV-379 — La Crosse
15-CV-1713 - Dane
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Petition for Review in its entirety.
5. Further, the PSCW addresses Holland’s Peti
2015, in La Crosse County 15-CV-219 challenging the

to amend this Petition for Judicial Review on July 14

el

the separate Petition for Judicial Review in 15-CV

Amended Petition for Judicial Review in 15-CV-219
Judicial Review in 15-CV-379. The PSCW requests
for purposes of judicial efficiency, that the Court
unnecessary Petition for Judicial Review in 15-CV-3

15-CV-219: The PSCW, on August 3, 2015/1
CV-219, filed its Notice of Motion and Motion [o7 (
227.53(1)(a)3. Said Motion for Consolidation seeks

kg

1. Consclidating the proceeding in 15-C

Commission of Wisconsin, Dane County Court file

judicial review to also challenge the PSCW"s Final Deg

2. Consolidating the proceeding in 15-CV-2|1§

Commission of Wisconsin, La Crosse County Courf §

judicial review to also challenge the PSCW’s Final I

and

18

7

di

/9.

ion for Judicial Review filed on April 27,

PSCW's Final Decision. Holland moved

2015, which is the same day Holland filed

1379. The PSCW avers that Holland’s
: nearly identical to Holland’s Petition for

ursuant to Wis. Stat. Sec. 802.06(2)(a)10,

smiss in its entirety the duplicative and

h La Crosse County Circuit Court file 15-
“onsolidation pursuant to Wis. Stat. Sec.
order as follows:

V-219 with Kauper v. Public Service
15-CV-1713, which is a proceeding for
rision being challenged in 15-CV-219;

) with Town of Holland v. Public Service
ile 15-CV-379, which is a proceeding for

Decision being challenged in 15-CV-219;

15-CV-219 = La Crosse
15-CV-379 — La Crosse
15-C¥-1713 - Dane
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3.
consolidated proceeding for judicial review.
15-CV-1713: Kauper, on or about August 20,
Motion for Consolidation of Case 15-CV-1713 and
Public Service Commission and Request to Stay Mo
1. The Petition for Judicial Review in 15-C
2015, which predates the filing of 15-CV-379 in L&
is the proper venue.
2. The two Petitions for Judicial Review
review on two very different decisions from the PSC
4. Holland’s case (15-CV-379) is based ar
PSCW to grant a Certificate ol Public Conveniende
Coulee Project.
b. Kauper’s case (15-CV-1713) only ques
high power lines through a very specific portion of
is a 4.6 mile segment in Dane Counly. and the failuy
PSCW to chose route A through a residential neigh

through more rural, unpopulated locations.

Kauper secks a stay of the Motion for Cor

Establishing La Crosse County Circuit

1
ti
v

L (

(
Y

ol

ti¢

I

Court Branch 3 as the venue for the

0015, submitted a Briel in Response 10 the
5_C'V-379 in Circuit Courl Branch-3 [rom
»n for Consolidation. Kauper argues:

11713 was filed in Dane County on July 2,

“rosse County, and therefore Dane County

15-CV-379 and 15-CV-1713) are seeking
V, identitied as follows:
ind the merits of the entire decision of the

to ATC for the construction of the Badger

ins the decision for the specific routing of
1e proposed route, namely section A. which

e in judgment and errors in law that led the

borhood versus other more desirable routes

\solidation to allow both cases (o run on their

15-CV-219 = La Crosse
15-CV-379 - La Crossc
15-CV-1713 - Dane
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own merits.

15-CV-379: Holland, on August 21, 2015,

stibmitted a letter to the Court to address

consolidation issues and suggest a briefing schedile on the PSCW Motion to Dismiss the

Petition for Judicial Review in 13-CV-379. Hq
consolidation of 15-CV-379 and 15-CV-1713, and
consolidate 15-CV-219. Holland points out the follo

| That there are distinct venue issues betwd

hl]land examines several issues regarding

{he fact that the PSCW did not seek to

wing issues:

en the La Crosse County and Dane County

matters, to include the fact that two partics making appearances in the La Crosse County malters

did not make an appearance in the Dane County matten.

2. That Kauper (15-CV-1713) presented is

brought by Holland.

sies entirely different from the challenges

3. That since the dismissal issues in 15-CV}379 and 15-CV-1713 need to be addressed

independently and are unique to each case there 1s ng

4. That given these various issues, consolida

issues are resolved.

Holland further proposed liling its memorangiv

15-CV-379 by September 4. 2015 and that the PSCV

file their reply.

15-CV-1713: Kauper, on or about August 25,

ling to consider together.

tion should be delayed until the threshold

m opposing the PSCW Motion to Dismiss

¥ be allowed until September 21, 2015 to

2015, filed a Brief in Response to Motion

15-CV-219 — La Crosse
15-CV¥-379 — La Crosse
15-CV¥-1713 - Dane
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for Dismissal of Case 15-CV-1713 from Public Se¢r

following:

I, On April 23,2015 the PSCW issued its Fina

2. On May 13, 2015, a Petition for Rehearing
was received by the PSCW pursuant to Wis. Stat. Seg.

3. On June 3, 2015, the PSCW denied the requ

4. On July 2, 2015, Kauper, who was includ

Petition for Rehearing, filed a timely Petition for Ju

22753,

5. Kauper is an aggrieved parly and meg

b

o

pursuant to Wis. Stat. Sec. 227.52 in that he and hi
their interests are alfected by the PSCW decision.

Kauper then addresses matcrial errors in lav

5

Decision, as well as offering new evidence of bia

choice of routing. Kauper seeks a stay of the Motion

own merits.
15-CV-219, 15-CV-379 and 15-CV-1713: [l

letter to the Court to address consolidation issues rai

they did not move the Court to consolidate 15-CV)-3

e

tg

Vice Commission. Kauper reiterates the
| Decision in Docket No. 5-CE-142.

filed on behalf of Segment A landowners
R27.49.

est for rehearing.

1 among the Segment A landowners in the

Jicial Review pursuant to Wis, Stat. Sec.

the requirements for a Judicial Review

family live next to the proposed route and

, and fact that affected the PSCW Final
on the part of the PSCW in making their

or Dismissal to allow the case to run on its

e PSCW, on August 27, 2015, submitted a
sed by Holland. The PSCW contends that

79 and instead only sought to consolidate

15-CV-219 — La Crosse
15-CV-379 — La Crosse
15-CY-1713 - Dane
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15-CV-219 and 15-CV-1713 under Wis. Stat. Sec

Circuit Court Judge Frank Remington determined th

Motion to Dismiss in 15-CV-1713 (Kauper) until aft
on the PSCW’s Motion for Consolidation in 15-CV-2

The PSCW asserts that the La Crosse Count;
rule on the pending Motions to Dismiss in 15-CV
these three cases.

The PSCW further responded to Kauper’s |
Consolidation by addressing what they perceived as 1

|. Kauper ignores the fact that the Petition |
on April 27, 2015, which is prior to Kauper filing his

2. Bven if Kauper’s petition was the first filg
the appropriate venue as a matter of law.

3. The three cases, 15-CV-219, 15-CV-379
Final Decision in Docket No. 5-CE-142.

4. Multiple proceedings for judicial review
permitted pursuant to Wis. Stat. Sec. 227.53(1)(a)3.

The PSCW requests that the Court consolid

\

3

DI’

0

p

d

d

cl

1

227.53(1)(a)3.
af

=T

o1

Thereafter, Dane County
he would defer any ruling on the PSCW
the La Crosse County Circuit Court rules

D,

Circuit Court would not have authority to

79 and 15-CV-1713 until it consolidated
ef in response to the PSCW Motion for
ar fundamental prob-lems:

- Judicial Review in 15-CV-219 was filed
etition on July 2, 2015.

Dane County has not been established as
nd 15-CV-1713, each challenge the same

1allenging the same Final Decision is not

¢ the three cases together into La Crosse

County Circuit Courl Branch 3. Once consolidated,

P

SCW then requests that the Court dismiss

15-CV-219 — La Crosse
15-CV-379 — La Crosse
15-CV-1713 - Dane

Page 11 nf23




TOWN OF HOLLAND

VS,

PUBLIC SERVICE COMMISSION OF WISCONSIN
TOWN OF HOLLAND

VS,

PUBLIC SERVICE COMMISSION OF WISCONSIN
MICHAEL J. KAUPER

vS.

PUBLIC SERVICE COMMISSION OF WISCONSIN

DECISION
AND ORDER

the Petitions for Judicial Review that commenced in 5.CV-1713 and 15-CV-379

The PSCW did not object to the proposed brigfing schedule submitted by Holland.

15-CV-219, 15-CV-379 and 15-CV-1713: | Kauper, on or about September 2, 2015,

submitted a letter to the Court to address consolidation issucs. This letter was received by the

PSCW on September 8, 2015. Kauper argues that the

the PSCW contends that Holland and Kauper are ¢h

position of the PSCW is misguided when

allenging the same Final Decision of the

PSCW in Docket No. 5-CE-142. Kauper points ¢ut Wis. Stat. Sec. 227.53(1)(a)3 has been

misread by the PSCW, That provision, according to K

auper, states:

If 2 or more petitions for review of the samg decision are filed in different countics, the
circuit judge for the county in which a petition for review of the decision was first filed
shall determine the venue for judicial review of the decision, and shall order transfer or

consolidation where appropriate.

Kauper argues that Wis. Stat. Sec. 227.53(1)(a)3 does not specifically define what a decision is

or if the decision should be an umbrella for a subset g
part of the process. Kauper alleges that the PSCW
separate decisions as laid out in the PSCW decision n
are challenging scparate decisions of the PSCW conta

consolidation should not be required.

f decisions that were made individually as
Final Decision is actually made up of 27

hatrix. Kauper argues that he and Holland

ned within Docket 5-CE-142 and therefore

15-CV-1713: The PSCW, on ot about September 3, 2015, submitted a letter to the Dane

County Court to address Kauper’s letter dated Septe

mber 2, 2015. The PSCW contends that

15-CV-219 — La Crossc
15-CV-379 — La Crosse
15-CV-1713 - Dane
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Kauper’s letter fails to address the sole issue raised i

argues that Kauper restates incorrect procedural and

the PSCW Motion to Dismiss. The PSCW

dubstantive factual assertions contained in

his Petition for Judicial Review and, further, introdiuc es new, yet equally unsupported, factual

assertions and grounds for relief. The PSCW also
declare an intent to impermissibly seek discovery o

based upon these deficiencies, the PSCW Motion to ]

The PSCW alleges the following:

|. Kauper was not a party to the ariginal cor
Final Decision. The PSCW points out that Kaupd
known as the Segment A Petitioners, who unsuccess
May 13, 2015. Since Kauper was not an aggrieved f
toll the time period within which to file a Petition fof

227.53(1)(a)2. Since the Petition for Judicial Reviey

to proceed.

2. Kauper’s response brief addresses the u
respond to the PSCW’s Motion to Dismiss based up
for Judicial Review and the Court’s competeng
Furthermore, the PSCW contends that Kauper raisg

included in his Petition for Judicial Review, and th

sontends that Kauper’s response appears to

new evidence. The PSCW requests that,

Dismiss be granted.

tdsted action resulting in the April 23, 2015

joined a group of non-party landowners,

finlly petitioned the PSCW for rehearing on
arty, filing a Petition for Rehearing coes not

Judicial Review pursuant to Wis. Stat. Sec.

was untimely, the Court lacks competency

nderlying matters he contests, and does not

on Kauper’s timeliness of filing the Petition

to proceed to the underlying matters.

issues in his response briel that were not

ey argue that the Court, not having granted

15-CV-219 — La Crosse
15-C¥-379 — La Crosse
15-CY-1713 - Dane
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Kauper leave to amend his pleadings, should completgl

3. Finally, the PSCW contends that Kauper’s
to impermissibly seck discovery of new evidence fe
selection of Segment A was improperly influenced.
conlined to the record developed before the administi
be taken only with leave of the court.

The PSCW thercfore, again, asks the Courf
Kauper’s Petition for Judicial Review is untimely and t
15-CV-379: Holland, on September 4, 2015

to Dismiss. Holland identifics the following grounds|u

to Dismiss 15-CV-379 is based:

1, 15-CV-379 was filed too late.

2. 15-CV-379 merely reproduces Holland’s firg

Holland arguments are as follows:

s

[+

1. The PSCW’s [irst assertion (timeliness) is |b

an Order with “service” of an Order. Holland points
incompatible with the PSCW?s own published rule, a5
2. The PSCW ignores both the explicit stat

227.53(1)(a)2, and the difference in scope of issues i} t

I

Ju

at

3

v disregard said asscrtions.

esponse brief appears to declare an intent
lating to an allegation that the PSCW’s
idicial review, according to the PSCW, is

ive agency, and additional discovery may

to grant its Motion to Dismiss because
he Court lack’s competency to proceed.
ubmitted its Brief Opposing PSC Motion

pon which it believes the PSCW’s Motion

t petition in 15-CV-219,

1sed upon the PSCW conflating “entry” of
out that conflating these scparate acts is
vell as precedent and logic.

utory right ol review in Wis. Stat. Sec.

1e filed petitions.

15-CV-219 — La Crosse
15-CV-379 — La Crosse
15-CV-1713 - Dane
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3. The PSCW’s position is substantially m

parties, have opposed Holland’s Motion to Amend its

and the PSCW has, itself, moved to consolidate case

CV-379, both of which are pending in La Crosse Cot

reply to Holland’s September 4, 2015 brief opposi
379. The PSCW argues that Holland essentially
PSCW's Motion to Dismiss, identified as:

1. The PSCW first states that Holland claim

the two May 13, 2015 Petitions for Rehcaring on

order, and their Petition for Judicial Review, filed on

receipt of the order (service), which oceurred on J unie

g

hated, as neither the PSCW, nor the other
Betition for Judicial Review in 15-CV-219,
s| Holland agrees that 15-CV-219 and 15-
nty, should be consolidated.

15-CV-379: The PSCW, on September 14, 2015, submitted a letter brief to the Court in

the PSCW’'s Motion to Dismiss 15-CV-

sderted two erraneous claims opposing the

L hat the PSCW “entered” the order denying

Tune 12, 2015, when the PSCW signed the

July 14, 2015, was within 30 days of their

15,2015,

3 The PSCW next states that Holland’s claim that the Court should not dismiss 15-CV-

379 based upon the existence of 15-CV-219 becgu

s they (a) had a right to file the second

Petition for Judicial Review; (b) civil procedure stafutes conflict with Wis. Stat. Ch. 227; and (¢)

certain issues raised in 15-CV-379 had not been raised in 15-CV-219.

The PSCW asserts that neither of Holland’s claim$

dismiss 15-CV-379.

have merit, and the Court should therefore

15-CV-219 — La Crosse
15-CV-379 — La Crossc
15-CV-1713 - Dane
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CONCLUSIONS

1. Consolidation of Cases

The first issue for the Court to resolve is whethg

these three cases should be grated. The PSCW relies

ol its Motion for Consolidation. That statute reads:

If the petitioner is a resident, the proceeding
county where the petitioner resides, excepi

proceedings shall be in the circuit court for t

except as provided in ss. 73.0301(2)(b)2.]

182.71(5)(g). If the petitioner is a nonresi
county where the property affected by the
affected, the county where the dispute arose.

the parties desire to transfer the proceedings
county designated by the parties. 1f'2 or mo
are filed in dilferent counties, the circuit ju
review of the decision was first [1led shall de
decision, and shall order transfer or consolida

The statute is not unlike Wis. Stat. Sec. 803,
action as plaintiffs if they assert any right to r
occurrence, or serics of transactions or occurrences 3
all these persons will arise in the action,” Furthermo

[wlhen actions which might have been bro
pending before the court, it may order a joint

or LAaw

.r the Motion of the PSCW to consolidate

oh Wis. Stat. Sec. 227.53(1)(a)3 in support

shall be held in the circuit court for the
that if the petitioner is an agency, the
county where the respondent resides and
77.59(6)(b), 108.227(6), 182.70(6), and
nt, the proceedings shall be held in the
lecision is located or, if no property is
all parties stipulate and the court to which
orees, Lthe proceedings may be held in the
petitions for review of the same decision
e for the county in which a petition for
rmine the venue for judicial review of the
vn where appropriate.

S
NG|

e
a
[]
aj
g
g
1C
i

04(1), which “allows persons to join in one

n
'

lief arising out of the same transaction,

nd il any question of law or fact common to

rel, Wis. Stat. Sec. 805.05(1)(a) states:

ht as a single action under s. 803.04 are

18
caring or trial of any or all of the claims in

h

15-CV-219 — La Crosse
15-CV-379 — La Crosse
15-CV-1713 - Dane
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the actions; it may order all the actions copsolidated: and it may make such orders
concerning proceedings therein as may tend tg avoid unnecessary costs ot delay.

a. Consolidation of La Crosse County|Cases 15-CV-219 and 15-CV-379

The matters filed in 15-CV-219 and 15-CV{3

79 arise out of the same occurrence and

request judicial review of the same order from the| Commission, except that 15-CV-379 also

seeks judicial review of the PSCW’s Order on Hollahd’s Petition for Rehearing and Request for

Clarification dated June 15, 2015. As a result, thesq cases differ in the totality of the issues

presented and are therefore not duplicative. As such/ these cases mect the statutory requirements

for consolidation pursuant to all of the referenced corjss
parties. facts, jurisdiction, and issues set forth in the
these cases aré appropriate for consolidation. Thg
Holland cases, 15-CV-219 and 15-CV-379, is hereby (

therefore, will be consolidated into 15-CV-219.

hlidation statutes. The Court finds that the
wo Holland cases are so intertwined that
PSCW's request to consolidate the two

SRANTED, Holland’s case in 15-CV-379,

b. Consolidation of La Crosse County Cases 15-CV-219 and 15-CV-319

with Dane County Case #15-CV-1713

While the cases in 15-CV-219 and 15-CV-379 (La Crosse County) and the case in 15-

CV-1713 (Dane County) each challenge the Final ecision of the PSCW in Docket number 5-

CE-142, the similarities end there. Holland’s casep

15-CS-219 and 15-CV-379) question the

merits of the PSCW’s decision relating to a claimed|deficient environmental analysis concerning

15-CV-219 - La Crosse
15-CV-379 — La Crosse
15-CV¥-1713 - Dane

Page 17 of 23




TOWN OF HOLLAND

¥5.

PUBLIC SERVICE COMMISSION OF WISCONSIN
TOWN OF HOLLAND

V5,

PUBLIC SERVICE COMMISSION OF WISCONSIN
MICHAEL J. KAUPER

VS,

PUBLIC SERVICE COMMISSION OF WISCONSIN

DECISION
AND ORDER

potential alternatives to constructing the Badger-C

decision is predicated on; that it includes materigl

governing statutes and administrative rules; and th
governing the routing and siting of transmission i

economic, as opposed to reliability, grounds. All ¢

Badger-Coulee line traversing the area of the Town o

On the other hand, Kauper’s case (15-CV-17

decision to choose route A over other viable and m

Review found in Wis. Stat. Sec. 227.75 and that the|P

judgment based upon erroncous information and | n

Kauper’s claims all relate to a specific 4.6 mile pg

entirely within Dane County. The cases filed by Ho

Dane County involve different parties, different facty

>

For these reasons these cases do not meet the critgri

This Court cannot accept the fact that the one Final [D

aspect of the Badger-Coulee line throughout the State

portions of the 27 individual decisions that make up

the unique issues that face Holland, in its cases, and|K

D1

at

il

[

Ol

ilee line and alternative routes that the
errors of law and fact; that it violates
it departs from standing PSCW policy
1es that are asserted to be justified on
these claims relate to the portion of the

Holland in La Crosse County.

13) seeks judicial review of the PSCW’s
¢ logical routes based upen the Scope of
SCW has made material errors of law and
haterial error of fact in its final order.
rtion of the Badger-Coulee line located

land in La Crosse County and Kauper in

{ifferent jurisdictions, and different issues.

a set fourth in the consolidation statutes.

scision of the PSCW covered each unique

of Wisconsin. It is more reasonable that

the whole of the Final Decision related to

auper, in its case. The PSCW’s request to

15-CV¥-219 — La Crosse
15-CV-379 — La Crosse
15-CV¥-1713 - Dane
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consolidate the Holland Cases with the Kauper case i$

l

The PSCW’s Motion to Consolidate 15-C)
DENIED. The Kauper case will be referred back (o

Remington for further action on the issues pending in't

2. Holland Motion to Amend Petition for Ju

Holland’s Amended Petition in 15-CV-219 s
on Petitions for Rehearing and Request for Clarificat
amend this Petition for Judicial Review on July 10,

Holland filed the separate Petition for Judicial Review

Wis. Stat. Sec. 227.53(1)(b) provides, in reley
The petition shall state the nature of the pe
petitioner is a person aggrieved by the decis
upon which petitioner contends that the dec
petition may be amended, by leave of court
expired.

is

3

Wis. Stat. Sec. 227.53(1)(b) allows a party to amend

of the court. Here, Holland’s petition was filed w

PSCW on June 15, 2015, which also happens to be th

227.53(1)(a)(2). There was no objection to Holland

-

d|

wiw

s

a

iq

inappropriate.

1713 with the Holland cases is hereby
Dane County Circuit Court Judge Frank

I

nat case.

icial Review in 15-CV-219
ks Judicial Review of the PSCW’s Order

n dated June 15, 2015. Holland moved to

2015, which is four days prior to the date

in 15-CV-379.

nt part:

ritioner’s interest, the facts showing that
i, and the grounds specified in s. 227.57
ion should be reversed or modified. The
though the time (or serving the same has

ts petition as long as it is done with leave

ithin thirty days of the Order issued by the

= statutory time limit under Wis. Stat. Sec.

*$ amendment of its petition by the PSCW.

15-CV-219 — La Crossc
15-CV-379 — La Crosse
15-CV-1713 - Dane
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The Courl is aware of no grounds to deny its lcave

petition,

For the foregoing rcasons, Holland’s Mation

in 15-CV-219 is GRANTED.

3. Timeliness of Holland Petition for Judicial

On May 13, 2015, the PSCW received twd

Request for Clarification of the Final Decision. Pursh

had 30 days afler the Petitions for Rehearing were
which the PSCW identifies as June 12, 2015. The
PSCW Order was signed on June 12, 2015. This Or
2015. Holland then filed its Petition for Judicial

timeliness contention is based on the date the Order v

was served.

The PSCW relies on Wis. Stat. Scc. 227.49(3)

arguing that a Final Decision is not “entered” until |it

parties 1o the contested case had 30 days after the Pefit

T

defines as “by operation of law.” Under this claim,

Judicial Review by July 13, 2015.

£

d

fi

|

dg

R

vt

lo Holland to file the amendment to the

Amend the Petition for Judicial Review

Review

timely Petitions for Rehearing and one
nt to Wis. Stat. Sec. 227.49(5) the PSCW
led to enter an order disposing of them,
PSCW does not dispute the fact that the
r, however, was not served until June 15,
eview on July 14, 2015. The PSCW’s

s signed, as opposcd to the date the Order

as its basis for defining a Final Decision,
is served. The PSCW contends that the
ions for Rehearing were denied by what it

Holland would have to file a Petition for

15-CV-219 — La Crosse
15-CV-379 — La Crosse
15-CV-1713 - Dane
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Wis. Stat. Sec, 227.49(5) reads:
0
it
ti

The agency may order a rchearing or enter an
a hearing, and shall dispose of the petition
does not enter an order disposing of the pet
shall be deemed to have been denied as of the
The PSCW signed its Order on June 12, 2015. Since
contention of the PSCW that without serving that Ord
date the Order was signed. This nonsensical positior

setting the service requirements is reviewed.

Wis. Stat. Sec. 227.53(1)(a)(2) requires petiti
and filed within 30 days after the service of the de¢

Stat. Sec. 227.53(1)(a)(2) states:

specified in s. 227.52 shall be entitled to j
this chapter and subject to all of the following

).

2. Unless a rchearing is requested under s. 227
shall be served and filed within 30 days afier
upon all parties under s. 227.48. If a reheatin
desiring judicial review under this subdivision|
within 30 days after service of the order finally
or within 30 days after the final disposition by
for rehearing. The 30-day period for serving| a
commences on the day after personal service py

Ci

af

)

Qo1

.i.;

o

(1) Except as otherwise specifically providci}b
udid

B

rder with reference to the petition without
1in 30 days alter it is filed. If the agency
on within the 30-day period, the petition
cpiration ol the 30-day period.

rtion was taken, there is no support for the
or, it must be deemed denied on the same

s even more clearly such when the statute

\s for review of contested cases be served

ion of the agency upon all parties. Wis.

y law, any person aggricved by a decision
Hal review of the decision as provided in
rocedural requirements:

49, petitions for review of contested cases
the service of the decision of the agency
g is requested under s, 227.49, any party
shall serve and file a petition for review
disposing of the application for rchearing,
operation of law of any such application
nd filing a petition under this subdivision
mailing of the decision by the agency.

15-CY-219 — La Crosse
15-CV-379 — La Crosse
15-CV-1713 - Dane
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Wis. Stat. Sec. 227.49 (5) requires an administrative

If service of the decision or order is necessary to fing

orders, unless also served within 30 days of the reque
under the “by operation of law” denial clause.

legislation, and is certainly not apparent from a plain fe

¥
=

The PSCW claims the Petitions for Rehearin
12. 2015 is not supported by fact or law. Holland’s
14, 2015, was [iled within thirty days of June 15, 1
Order. Holland would not be able to know what w
served upon them. Without knowing what the PS¢

=

Petition for Judicial Review until it was served upon t

its Petition for Judicial Review within thirty days aftgr

Holland met that requirement.
The PSCW’s Motion to Dismiss 15-CV-219 i5 ¢

ORDEJ

Fad

NOW, THEREFORE, IT IS ORDERED:

For the reasons set forth above, the Motion to (

18

Th

H

()

as

[y

by
|«

ency to serve its decision within 30 days.
1lize the decision, then all decisions and
st for rehearing, would be deemed to fall
at cannot possibly be the intent of the

ading ol the relevant statutes.

were denied by operation of law on June
etition for Judicial Review, filed on July
15, the date the PSCW served the Final
in the PSCW’s Final Order until it was
W’s Final Order was, Holland could not
hem. The statute required Holland to file

being served the PSCW’s Final Order and

here DENIED,

onsolidate 15-CV-219 and 15-CV-379 is

15-CV-219 — La Crossc
15-CV-379 — La Crosse
15-CV-1713 - Dane

Page 22 of 23




TOWN OF HOLLAND

Vs,

PUBLIC SERVICE COMMISSION OF WISCONSIN
TOWN OF HOLLAND

VS,

PUBLIC SERVICE COMMISSION OF WISCONSIN
MICHAEL J. KAUPER

Vs,

PUBLIC SERVICE COMMISSION OF WISCONSIN

DECISION
AND ORDER

GRANTED.
For the reasons set forth above, the Motion
County is DENIED. The Clerk of Courl is directed
that a scheduling conference may be set with respect
For the reasons set forth above, the Motion to
15-CV-219 is GRANTED.
For the reasons set forth above, the Motion (Q
This Order is final for the purposes of appeal

Dated at La Crosse, Wisconsin this 23" day qf

t

t

to

Il

B1

o Consolidate 15-CV-1713 o La Crosse
o advise Dane County of this decision so
that case before Judge Frank Remington.

Amend the Petition for Judicial Review in
bismiss 15-CV-379 is DENIED.

February, 2016.

Y THE COURT:

ity

{/./ j
TODD W BJERKE
C{rcuit Court Judge, Branch ITI
La Crosse County, Wisconsin
f}’
Cu: Attorney Frank Jablonski (15-CV-219 and 15-CV-379)
Attorney Cynthia E. Smith and Attorney Alex G. Maljfgod (15-CV-219, 13-CV-379 and |5-CV-1713)

Michael J Kauper (15-CV-17 [3-Dane County)
Counsel for Intervenors (15-CV-219 and 15-CV-379)

Dane County Circuit Court Judge Frank Remington, Brg

inch 8 (15-CV-1713-Dane County)
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